
 

 

UNITED STATES V. WATERS: “SCHEME TO DECEIVE” AND “SCHEME TO 

DEFRAUD” DISTINCTION REITERATED 

Caroline McLeroy* 

 In wire fraud cases, courts are often faced with the question of when 

is “a lie [] just a lie” and when is it a federal crime?1  The United States Court 

of Appeals for the Eleventh Circuit examined this question in United States 

v. Waters, highlighting the importance of the distinction between a “scheme 

to deceive” and a “scheme to defraud” and how to properly explain that 

distinction, particularly concerning jury instructions.2 

 In 2011 Defendant Alphonso Waters, Jr. (“Waters”), the CEO of a 

Family Practice in Atlanta, sought to expand his and his wife’s growing 

practice and decided they needed a bigger building.3  During this process of 

expansion, Waters and his wife formed Sondial Properties, LLC (“the 

company”) to obtain two different “construction loans” totaling $4 million 

from JP Morgan Chase Bank (“JP Morgan”).4  The loans matured in 2013, 

however the company defaulted immediately on the loans due to construction 

costs and delays.5  To pay off the $4 million owed to JP Morgan, Waters 

sought out a commercial mortgage broker to obtain a loan of $6 million 

“transitional loan.”6  

 Waters’s broker contacted Chesterfield Faring, Ltd. (“Chesterfield”), 

an investment firm that specialized in finding funding for “lapsing or lapsed 

loans,” who then proposed the loan project to Colony Capital, LLC 

(“Colony”), a private equity firm and real estate investment trust.7  On 

October 25, senior vice president of Colony (“Sanchez”) sent Chesterfield 

terms and conditions for the loan, which Waters signed on behalf of the 

company.8  When signing the terms and conditions for the loan, Waters and 

his wife filled out personal financial statements for Colony.9  They listed “0” 
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1 United States v. Waters, 937 F.3d 1344, 1346 (11th Cir. 2019).  
2 Id. at 1346.  
3 Id. at 1347.  Waters ran the “business side of things” while his wife, a physician, ran the 

medical side. Id. 
4 Id.  
5 Id.  
6 Waters, 937 F.3d at 1347. 
7 Id.  Colony specialized in providing funding for commercial realty projects that are 

considered too high a risk for a bank’s normal risk profile.  Colony also understood that the 

loan “had to be closed very quickly” for construction deadline purposes and so Waters could 

pay the debt owed to JP Morgan.  Id.  
8 Id.  
9 Id. 
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for the amount or value of outstanding liens and left the line for any unpaid 

income taxes blank.10  However, after a background check, Colony 

discovered that Waters owed nearly half a million dollars in outstanding 

federal tax liens.11 

  Sanchez believed these facts “absolutely should have been disclosed” 

and considered the Waters’s lack of disclosure a “deal killer” for Colony.12  

However, Chesterfield’s CEO convinced Sanchez to work with Waters and 

to not back out of the deal.13  On December 13, Waters’s attorney (“Gentry”) 

sent a letter requesting approval of a payment plan to the IRS Taxpayer 

Advocate, asking for “immediate assistance” to allow Waters to close the deal 

with Colony by December 18.14  The same day, Waters also contacted his 

Congressman’s office, seeking help to get the tax liens removed, but was told 

by a representative that the normal 30–45 day process would take longer 

because “the IRS had already closed for the holidays.”15  At Waters’s request, 

the representative agreed to send the request to the IRS anyway.16 

 On December 16, Waters emailed Gentry a letter that “seemed to be 

from the IRS” that stated the requested payment plan had been approved and 

was signed by an employee with the title “District Director”.17  Upon receipt, 

Gentry forwarded the letter to Colony’s attorney (“Baker”) who expressed a 

concern about authenticity.18  Specifically, Baker raised concerns about the 

job title “District Director,” because, after a Google search, Baker learned the 

IRS had “phased out the ‘District Director’ position nine years before. . . .”19  

Although Waters then sent Baker a letter stating that “[t]o the best of [his] 

knowledge” the letter was from the District Director of the IRS, Colony was 

not convinced.20  The letter was then confirmed false, and the transaction for 

Colony to approve the loan for Waters was terminated in 2014.21 

 Waters was indicted on two counts of wire fraud under 18 U.S.C. § 

1343 (“the federal wire fraud statute”), one for sending the fraudulent IRS 

                                                 
10 Id.  
11 Waters, 937 F.3d at 1347. 
12 Id.  Sanchez stated it was “a huge red flag” to discover these omissions through a 

background check.  Id. at 1348.  
13 Id. at 1348.  
14 Id.  
15 Id.  
16 Waters, 937 F.3d at 1348. 
17 Id.at 1348.  The letter even appeared to be on the IRS’s letterhead and bore its official seal.  

Id.  
18 Id.     
19 Id. at 1348–49. 
20 Id. at 1349.  Sanchez would later testify for Colony that the tax liens were “absolutely 

critical things to resolve before . . . getting even close to approving [the] loan for closing,” 

and Waters’s own attorney would later call the IRS letter “outrageously bogus.”  Id.  
21 Waters, 937 F.3d at 1349.  
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letter to Gentry and the other for sending the email confirming the letter’s 

authenticity.22  At trial in 2017, Waters pleaded not guilty and moved for a 

judgment of acquittal, arguing there was insufficient evidence to prove he 

created the fraudulent IRS letter, and that, regardless of its creator, “the 

deceptive documents were not material to the proposed loan agreement.”23  

Waters sought a jury instruction based on the decision in United States v. 

Takhalov that explained “to defraud, one must intend to use deception to 

cause some injury; but one can deceive without intending to harm at all. . . 

.”24  The district court judge struck down this proposal, opting for a pattern 

jury instruction, but commented that if he had chosen Waters’s instruction, it 

would have included an explanation on how to tell if the deception caused 

harm and affected the nature of the bargain.25  Waters was then found guilty 

of both counts of wire fraud, on which he appeals.26 

 On appeal, Waters claims the court erred by not giving his requested 

jury instruction.27  In determining the district court did not abuse its discretion 

in denying the proposed instruction, the court described the requested jury 

instruction as an “incomplete statement of the law” because (1) it emphasized 

that a defendant must have an intent to harm but did not define what “harm” 

meant, and (2) it did not instruct the jury on how to tell the difference between 

a scheme to deceive and a scheme to defraud.28  The court then recapped the 

differences:  

[i]n a scheme to deceive, the victim of the lie hasn’t been 

harmed because he still received what he paid for.  But in a 

scheme to defraud, the victim has been harmed because the 

misrepresentation affected the nature of the bargain, either 

because the perpetrator lied about the value of the thing . . . or 

because he lied about the thing itself. . . . 29 

 

                                                 
22 Id. at 1349; 18 U.S.C. 1343 (2008). 
23 Waters, 937 F.3d at 1349. 
24 Id. at 1349–50.  In United States v. Takhalov, the defendants were a group of bar owners 

who hired females to pose as tourists to bring male businessmen into their bar.  United States 

v. Takhalov, 827 F.3d 1307, 1310 (11th Cir. 2016).  The defendants requested a jury 

instruction that failure to disclose the females’ relationship with the bar did not sufficient to 

convict them of any offense, a request the court denied.  Id. at 1311. The court of appeals 

found an abuse of discretion for not giving the proposed jury instruction, because despite 

intending to deceive their customers, the defendants did not intend to defraud them.  Id. at 

1321.    
25  Waters, 937 F.3d at 1350.   
26 Id. at 1350–51.  
27 Id. at 1353.   
28 Id. 
29 Id. at 1354 (emphasis added). 
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The court also notes that the district court’s refusal to give Waters’s 

“overly confusing” jury instruction did not affect his ability to present his two 

theories at trial: that he did not create the IRS letter and that the IRS letter did 

not matter because “the deal was going forward with or without that letter.”30  

These theories revolve around the “materiality” of a transaction, a term which 

the judge defined, instructing the jury that to find Waters guilty of wire fraud, 

he must have “omitted or misrepresented a fact that was material.”31 

 Waters’s second argument on appeal was “that the district court 

should have granted his motion for a judgment of acquittal because there was 

insufficient evidence to prove that he intended to harm Colony in the 

transaction.”32  Waters argued that because the outstanding tax liens were not 

central to the loan transaction, any lies about the liens could not have affected 

the nature of the bargain between himself and Colony and therefore could not 

constitute wire fraud.33  Waters attempted to support this argument by stating 

that the projected cash flow that would result from his new building formed 

“the heart of the bargain” and that removing the tax liens was not part of the 

bargain at all.34  However, the jury heard ample evidence to contradict this 

theory, particularly Sanchez’s calling the tax liens a “deal killer” upon 

discovering them in a background check.35   

 The court supports its rejection of Waters’s argument by stating, inter 

alia, that he misconstrued the nature of the bargain with Colony—the bargain 

at its bare bones was for Colony to issue the loan and to receive back loan 

payments from Waters, without outstanding tax liens “getting in the way.”36  

The jury was free to conclude, and did so, that Waters’s credit issues affected 

the value of the transaction and was part of the bargain itself.37  Therefore, 

the undisclosed outstanding tax liens were part of the bargain, and the 

misrepresentation (which was exacerbated by the fraudulent letter and email) 

                                                 
30 Id. at 1354.  
31 Waters, 937 F.3d at 1354. 
32 Id. at 1355–56 (emphasis added).  The normal standard of review for evaluating the 

sufficiency of the evidence for a conviction is de novo; however, Waters did not renew his 

motion for acquittal so the Court would only reverse “where doing so is necessary to 

prevent a manifest miscarriage of justice.”  Id. at 1356 (quoting United States v. Fries, 725 

F.3d 1286, 1291 (11th Cir. 2013)).  
33 Id. at 1356. 
34 Id.   
35 Id.  Sanchez further testified at trial that the tax liens needed to be resolved before 

Colony could even “get[] close to approving the loan for closing.”  Id.  
36 Waters, 937 F.3d at 1357. 
37Id.  Baker, Colony’s attorney, told the jury that the worry over the liens stemmed from 

their potential to jeopardize the payments to Colony.  Id.  
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did affect the nature of the bargain by terminating it, supporting the 

affirmation of Waters’s guilty verdict on both counts.38 

 The court in Waters set forth a roadmap for a proper analysis between 

a “scheme to deceive” and a “scheme to defraud” and how to explain that 

distinction to a jury.39  Eleventh Circuit courts should look to this case when 

determining whether a defendant’s actions constitute a “scheme to defraud,” 

in order to be found guilty of wire fraud, and for a refresher on the distinction.  

A proper jury instruction in a wire fraud case should distinguish between a 

“scheme to deceive” and a “scheme to defraud,” as well as the defendant’s 

intent to harm, the alleged victim’s harm, and whether the nature of the 

bargain has been affected.40   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
38 See id.  Waters had other arguments on appeal, including (1) the district court committed 

error by not making an “on-the-record waiver inquiry” for his decision not to testify at trial 

and (2) the district court made an erroneous finding of fact that affected his sentence.  Id. at 

1358.  However, the court struck down both arguments: (1) because there was not enough 

evidence to find that Waters’s decision not to testify was “unknowingly and unintelligibly 

made” and (2) Waters could not show a clearly erroneous factual finding at all, or that it 

affected his sentence.  Id. at 1358–59. 
39 See Waters, 937 F.3d at 1354.  
40 Id. at 13. 


