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In an issue of first impression among the federal circuits,1 the 11th 

Circuit articulated new standards for determining when claims for Medicare 

reimbursement for hospice2 violate the False Claims Act (FCA).3  Per this 

opinion, any challenge to such hospice claims for Medicare reimbursement 

must now meet a new objective falsehood standard.4  This new objective 

falsehood standard necessitates that potential plaintiffs point to specific facts 

and circumstances surrounding the time the physician certified the patient as 

terminally ill.5  Absent a showing of falsity regarding these circumstances,  

physicians’ clinical judgments will be upheld as long as they exercised their 

best judgment and provided the appropriate documentation under the 

statutory and regulatory requirements.6  The objective falsehood standard 

bars plaintiffs from relying on a mere difference of opinion between 

physician reviews of the claims to show a violation of the FCA.7   

The present case was initiated by three employees of AseraCare, a 

network of sixty (60) hospice facilities that coordinate billing Medicare for 

patient end of life care.8  These employees acted as qui tam relators9 and 

accused AseraCare of violating the FCA by submitting unsubstantiated 

Medicare claims.10  AseraCare’s corporate culture of pressuring staff to 

satisfy lofty monthly quotas allegedly resulted in a process of physicians 
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Cumberland School of Law; B.A., 2011 Davidson College.   
1 United States v. AseraCare, Inc., 938 F.3d 1278, 1297–98 (11th Cir. 2019). 
2 42 U.S.C. § 1395f(a)(7) (West 2019) articulates the hospice reimbursement standards. 
3 31 U.S.C. § 3729(a)(1)(A)–(B) (West 2019) imposes treble damages on “any person who . 

. . knowingly presents, or causes to be presented, a false or fraudulent claim for payment” to 

the federal government or who “knowingly makes, uses, or causes to be made or used, a false 

record or statement material to a false or fraudulent claim.” 
4 AseraCare, 938 F.3d at 1296–97. 
5 Id. at 1297. 
6 Id. at 1296. 
7 Id. at 1297. 
8 Id. at 1282. 
9 Qui tam relators are private citizens who may bring FCA suits pursuant to 31 U.S.C. § 

3730(b) (West 2019).  Id. at 1284. 
10 AseraCare, 938 F.3d at 1284.  
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“rubber-stamp[ing]” patients as terminally ill.11  Such business practices 

allegedly lead to the mismanagement of millions of federal dollars. 12 

The employees filed suit in the Eastern District of Wisconsin and later 

the venue was transferred to the Northern District of Alabama.13  The federal 

government subsequently intervened accusing AseraCare of “knowingly 

employ[ing] reckless business practices that enabled it to admit, and receive 

reimbursement for, patients who were not eligible for the Medicare hospice 

benefit.”14  The government’s theory of liability rested on two subsections of 

the FCA15 along with claims for unjust enrichment and mistaken payment.16  

These claims were supported by the corporate business practices described 

by the employees.17  Furthermore, the government’s expert witness, Dr. Liao, 

identified 123 patients who were misclassified as “terminally ill” out of a 

sample pool of 223 patients.18 

A long series of procedural motions followed starting with a motion 

for summary judgment initiated by AseraCare.19  This motion was denied 

because factual issues remained as to whether the relevant records supported 

a certification of terminal illness.20  AseraCare filed an interlocutory appeal 

to the 11th Circuit to certify the standard used to judge falsity claims, but, 

although this question was certified, the court declined to answer.21  Finally, 

AseraCare filed a motion for a bifurcated trial under Federal Rule of Civil 

Procedure 42(b), requesting the falsity element of the FCA be adjudicated 

separately from the other FCA elements and common law claims.22  The 

district court granted this motion to avoid jury confusion and undue 

prejudice.23  Consequently, the case was split into two phases, one to address 

 
11 Id. at 1285.  
12 Id. at 1284.  
13 Id. 
14 Id.  The government’s basis for its claim rested on a “false certification” theory under the 

FCA, alleging that AseraCare falsely asserted compliance.  Id.; see also Universal Health 

Servs., Inc. v. United States ex rel. Exobar, 136 S. Ct. 1989, 1999 (2016) (defining the false 

certification theory).  
15 31 U.S.C. § 3729(a)(1)(A) (West 2019) and 31 U.S.C. § 3729(a)(1)(B) (West 2019); 

AseraCare, 938 F.3d at 1285.  The elements required for a False Claims Act violation are as 

follows: (1) a false statement, (2) made with scienter, (3) that was material, (4) that caused 

the federal government to make a payment.  Urquilla-Diaz v. Kaplan Univ., 780 F. Ed 1039, 

1045 (11th Cir. 2015). 
16 AseraCare, 938 F.3d at 1285.  
17 Id.  
18 Id. at 1284–85. 
19 Id. at 1285. 
20 Id. at 1286.  
21 Id.  
22 AseraCare, 938 F.3d at 1286. 
23 Id. at 1287. 
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whether AseraCare’s claims were false and a second phase to assess whether 

the claims were knowingly false.24 

In phase one of the trial, the jury concluded 104 of the 123 patients 

flagged by Dr. Liao were “false claims.”25  Because the AseraCare’s expert 

witness disagreed with the government’s expert witness regarding protocol 

for certifying terminally ill patients, the jury was asked to determine whose 

protocol for certification  “sounded more correct.”26  The district court later 

acknowledged reversible error for these erroneous jury instructions, stating 

“a mere difference of opinion between physicians without more is insufficient 

to show falsity.”27  The district court also noted that the jury instructions 

should have advised the jury that “the FCA’s falsity element requires proof 

of an objective falsehood.”28  This was the legal standard AsteraCare had 

been arguing for from the beginning of the trial, “but only after hearing all 

the evidence had the court become ‘convinced’ that ‘a difference of opinion 

[was] not enough.’”29  Additionally, the district court decided sua sponte to 

apply this new “objective falsehood” standard to the present case and granted 

summary judgment for AseraCare holding the government lacked any 

evidence of an “objective falsehood.”30   

On appeal, the 11th Circuit reviewed de novo the district court’s grant 

of summary judgment while the grant of the new trial was reviewed for abuse 

of discretion.31  To assist in reaching a conclusion, the court first analyzed 

the statutory and regulatory requirements for hospice reimbursement32 and 

secondly, the court assessed whether the falsity standard was the correct 

interpretation of the law and whether it was applied appropriately.33   

After examining the statutory and regulatory requirements for 

hospice, the court underscored that the “clinical judgment of the patient’s 

attending physician . . . lies at the center of the eligibility inquiry.”34  

Although these judgments must be made in good faith and supported by the 

proper documentation per the statutes and regulations, “the law is designed 

 
24 Id.  
25 Id. at 1289.  
26 Id. at 1288.  
27 Id. at 1290. 
28 AseraCare, 938 F.3d. at 1290. 
29 Id. 
30 Id. at 1290.  
31 Id. at 1291.  
32 Id.  The court specifically examined 42 U.S.C. § 1395f(a)(7)(A) (West 2019) (regarding 

when payment provided), 42 U.S.C. § 1395y(a)(1)(C) (West 2019) (outlining “reasonable 

and necessary” expenses), 42 U.S.C. § 1395x(dd)(3)(A) (West 2019) (defining “terminally 

ill”), 42 C.F.R. § 418.22(b) (West 2019) (determining the basis for hospice certification and 

supporting documentation).  Id. at 1292–93.  
33 Id. at 1291.  
34 AseraCare, 938 F.3d. at 1293.  
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to give physicians meaningful latitude to make informed judgments without 

fear that those judgments will be second-guessed after the fact by laymen in 

a liability proceeding.”35  In sum, a claim for hospice is valid as long as the 

physician’s clinical judgment represents a reasonable interpretation of the 

medical record, even if the physician’s judgment is questionable on an after-

the-fact review.36   

The court went on to hold that a physician’s clinical judgment 

regarding a patient’s prognosis will only be “false” under the FCA if the 

judgment was objectively false.37  To apply a subjective standard would 

require a jury to play the role of physicians, which is “clearly reserved for 

physicians in the hospice-benefit context.”38  As such, a clinical judgment 

may be objectively false when the physician: fails to review the patient’s 

medical records prior to certifying the patient as terminally ill, subjectively 

believes the patient is not terminally ill yet still certifies the patient as such, 

or when no other reasonable physician could conclude that the patient was 

terminally ill based on the patient records.39  Thus a challenger to a clinical 

judgment must be able to point to specific facts and circumstances 

surrounding the certification process itself that would show falsity.40  The 

court did not clearly indicate whether these examples of objective falsehood 

are exhaustive or merely illustrative, leaving room for interpretation moving 

forward.  

In applying this new objective falsehood standard to the case at issue, 

the district court determined, based on the expert testimony alone, that the 

government failed to demonstrate that the claims submitted for 

reimbursement were made falsely.41  However, the 11th Circuit vacated the 

summary judgment in favor of AseraCare and remanded, directing the the 

district court to consider all relevant evidence to be applied to this new 

standard.42  The court explained that, “[w]hen the goal post gets moved in the 

final seconds of a game, the team with the ball should, at least, have one more 

opportunity to punch it into the endzone.”43 

The court acknowledged that the new requirement of objective 

falsehood may insulate physicians and increase the burden of proof for 

potential plaintiffs.44  Further, the court affirmed the government’s contention 

 
35 See id. at 1295, 1300 n.13.  
36 Id. at 1294. 
37 Id. at 1296–97. 
38 Id. at 1299.  
39 Id. at 1297.  
40 AseraCare, 938 F.3d. at 1297. 
41 Id. at 1302. 
42 Id. at 1305. 
43 Id. at 1304. 
44 Id. at 1301. 
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that such insulation could lead to physician sloppiness in issuing clinical 

diagnoses that are essentially judgment proof under the guise of a clinical 

judgment.45  The court concluded that, although these unintended 

consequences may indeed occur, they are problems “for Congress or [the 

Centers for Medicare and Medicaid Services] to solve.”46   

 
45 Id. at 1300–01. 
46 Id. at 1301; see also 73 Fed. Reg. 32088, 32138 (June 5, 2008) (declining to impose defined 

criteria that would govern a physician’s exercise of judgment). 


