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In an employment intentional discrimination case, “[j]ust how 

‘similarly situated’ must a plaintiff and her comparator(s) be?”1  The United 

States Court of Appeals for the Eleventh Circuit clarified the proper standard 

for comparator evidence in Lewis v. City of Union City.2  Specifically, the 

court endorsed a test asking whether comparators are “similarly situated in 

all material respects,”3 thereby abandoning the previously accepted “nearly 

identical” and “same or similar” tests.4 

 

The plaintiff, an African-American woman named Jacqueline Lewis, 

worked as a detective for the Union City Police Department.5  In 2009 , Lewis 

suffered a heart attack, but returned to work without restrictions.6  In 2010, 

the police chief announced a new policy that required all officers to carry 

Tasers.7  As part of the training associated with the new policy, the 

department required officers to receive a five-second Taser shock, as well as 

pepper spray training.8  Concerned about Lewis’s “several chronic 

conditions[,] including a heart condition,” Lewis’s doctor recommended to 

the department that neither a Taser nor pepper spray be used “on or near” 

Lewis.9  The chief concluded that the restrictions described by Lewis’s doctor 

prevented her from performing the essential duties of her job and placed 

Lewis on unpaid administrative leave.10  Lewis exhausted her accrued leave 

and did not complete the paperwork required by the Family and Medical 

Leave Act to obtain additional leave.11  Accordingly, Lewis was discharged 
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1 Lewis v. City of Union City, 918 F.3d 1213, 1217 (11th Cir. 2019). 
2 Id. at 1220, 1227–28. 
3 Id. at 1218. 
4 Id.;  see e.g., Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997) (applying the “same 

or similar” test);  Nix v. WLCY Radio/Rahall Commc’ns, 738 F.2d 1181, 1185 (11th Cir. 

1984) (applying the “nearly identical” test). 
5 Lewis, 918 F.3d at 1218. 
6 Id. 
7 Id. 
8 Id.at 1218–19. 
9 Id. at 1219. 
10 Id. 
11 Lewis, 918 F.3d at 1219. 
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pursuant to the Union City Personnel Policy, which stated that “[a]ny 

unapproved leave of absence [is] cause for dismissal.”12 

 

Lewis filed suit against the City, alleging race and gender 

discrimination in violation of Title VII, the Equal Protection Clause, and 42 

U.S.C. § 1981.13  As required under the McDonnell Douglas test,14 Lewis 

attempted to identify two “similarly situated” comparators: white male 

officers who failed physical fitness tests, but received additional time to 

improve.15  Lewis argued that the comparators were treated more favorably 

because of their race and gender.16  The United States District Court for the 

Northern District of Georgia granted summary judgment in favor of the city, 

holding that the proffered comparators were not “similarly situated” under 

the “same or similar” or “nearly identical” tests.17  A three-judge panel of the 

Eleventh Circuit reversed.18  The Eleventh Circuit vacated the panel’s 

decision and took the case en banc to clarify the correct standard for 

comparator evidence.19 

 

First, the court assessed at which stage the comparator question 

should be considered.20  The court rejected Lewis’s proposal to move the 

question to the pretext stage and determined that a “meaningful comparator 

analysis must be conducted at the prima facie case” of McDonnell Douglas’s 

burden-shifting framework.21  To hold otherwise, the court noted, “would 

effectively shift to the defendant the burden of disproving discrimination—

which is precisely what the Supreme Court has forbidden.”22  Thus, in order 

to prove a prima facie case, a plaintiff must demonstrate that (1) the plaintiff 

belongs to a protected class; (2) he or she was subjected to an adverse 

employment action; (3) he or she was qualified to perform the job in question; 

 
12 Id. 
13 Id.  Lewis also brought claims under the Americans with Disabilities Act, 42 U.S.C. § 

12101, but those claims were not before the en banc court.  Id. at 1219, n.2. 
14 See Texas Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 258 (1981);  see also Lewis, 

918 F.3d at 1217. 
15 Lewis, 918 F.3d at 1219.  Lewis received only 21 days of administrative leave while the 

two officers she identified as comparators received 449 days and 90 days respectively.  Id. 

at 1233.  
16 See id. at 1219. 
17 Id. at 1220. 
18 Id.;  see Lewis v. City of Union City, 877 F.3d 1000, 1003–04 (11th Cir. 2017). 
19 Lewis, 918 F.3d at 1221. 
20 Id. 
21 Id. at 1223–24. 
22 Id. at 1223 (noting that “[a]bsent a qualitative comparison at the prima facie stage—i.e., 

without determining whether the employer treated like cases differently—there's no way of 

knowing (or even inferring) that discrimination is afoot[]”). 
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and (4) the employer treated “similarly situated” employees outside the 

plaintiff’s protected class more favorably.23 

 

Next, the court addressed “what sort of showing the phrase ‘similarly 

situated’ requires a plaintiff to make . . . .”24  The court rejected the two 

previously relied upon standards, finding the “not-useless” standard too lax, 

and the “nearly identical” test too strict.25  In an effort to strike a balance, the 

court held that “a plaintiff proceeding under McDonnell Douglas must show 

that she and her comparators are ‘similarly situated in all material 

respects.’”26 

 

While the sort of similarity the in “all material respects” standard 

entails must be worked out on a case-by-case basis, the court provided several 

guideposts.27  A similarly situated comparator:  

 

• will have engaged in the same basic conduct (or misconduct) as the 

plaintiff, 

• will have been subject to the same employment policy, guideline, or 

rule as the plaintiff, 

• will ordinarily (although not invariably) have been under the 

jurisdiction of the same supervisor as the plaintiff, and 

• will share the plaintiff’s employment or disciplinary history.28  

 

This standard emphasizes a “substantive likeness” for purposes of 

finding a valid comparison.29  Under this standard, a plaintiff need not prove 

“purely formal similarities.”30  For example, it is not necessary for 

comparators to have the same job title.31  In essence, the plaintiff and 

proffered comparators “must be sufficiently similar . . . that they ‘cannot be 

reasonably distinguished.’”32 

 

 
23 Id. at 1220–21. 
24 Id. at 1224. 
25 Lewis, 918 F.3d at 1226. 
26 Id. 
27 Id. at 1227. 
28 Id. at 1227–28. 
29 Id. at 1227. 
30 Id. 
31 Lewis, 918 F.3d at 1227;  see e.g., Lathem v. Dep’t of Children & Youth Servs., 172 

F.3d 786, 793 (11th Cir. 1999) (“The relevant inquiry is not whether the employees hold 

the same job titles, but whether the employer subjected them to different employment 

policies.”) (citation omitted). 
32 Lewis, 918 F.3d at 1228 (quoting Young v. UPS, 135 S. Ct. 1338, 1355 (2015)). 
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Applying this standard to Lewis, the court held that Lewis failed to 

show the proffered comparators were “similarly situated in all material 

respects.”33  Namely, the two white officers were placed on leave years apart 

from Lewis pursuant to different personnel policies. 34  In contrast to Lewis’s 

chronic heart condition, the two officers were placed on leave for physical 

conditions which were “at least theoretically . . . remediable.”35  Additionally, 

the policy under which the comparators were terminated “had not yet been 

issued when Lewis was fired.”36  

 

Lewis confirms that the proper standard for comparator evidence in 

intentional discrimination claims is “similarly situated in all material 

respects.”37  This standard is helpful to employers by providing them with the 

“necessary breathing space to make appropriate business judgments.”38  As 

the court further noted, this standard paves the way for an employer-friendly 

grant of summary judgment in cases where a plaintiff’s comparators “are 

simply too dissimilar to permit a valid inference” of discrimination.39 

 

 
33 Lewis, 918 F.3d at 1229. 
34 Id. at 1230. 
35 Id. 
36 Id. (internal quotation marks omitted).  
37 Id. at 1231. 
38 Lewis, 918 F.3d at 1228. 
39 Id. at 1228–29. 


