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On January 22, 2019, the United States Supreme Court granted 

certiorari to hear its first Second Amendment case in nearly a decade.1  Prior 
to this decision to grant cert, the Supreme Court last heard cases relating to 
an individual’s right to own a firearm in 2010 and 2008, choosing to leave 
many firearm issues to the states.2  In the 2008 decision, District of Columbia 
v. Heller, the Court held the District of Columbia’s prohibition on the 
possession of handguns in the home violated the Second Amendment because 
the Amendment guarantees the right to possess and carry firearms for the 
purpose of self-defense.3  In the 2010 decision, McDonald v. City of Chicago, 
the Court incorporated the Second Amendment right to bear arms for the 
purpose of self-defense into the Due Process Clause of the Fourteenth 
Amendment, making the Second Amendment applicable to the states.4  

The case set for the Court’s review, New York State Rifle & Pistol 
Association v. City of New York5, concerns Title 38, Chapter Five, Section 23 
of the Rules of the City of New York.6  This New York statutory provision 
prohibits handgun owners from removing their weapon from the address 
specified on their license except for a purpose allowed under the statute, such 
as transporting the gun to an approved shooting range.7  The petitioners seek 
to remove their handguns from their specified addresses for other purposes: 
one petitioner wishes to go to a shooting range outside New York City limits, 
while another wants to take his handgun to his second home in upstate New 
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York.8  
The petitioners originally filed suit in the Southern District of New 

York, seeking a declaration that the statute was unconstitutional and an 
injunction against its enforcement.9  The district court granted summary 
judgment in favor of the City, holding the statute  “regulates rather than 
restricts the right to possess a firearm in the home” and thus does not violate 
the Second Amendment.10  The petitioners then appealed to the Second 
Circuit.11  

On appeal, the petitioners again argued the New York statute violated 
the Second Amendment.12  Using  Heller as a guide, the Second Circuit began 
by using the two-step inquiry designed for determining the constitutionality 
of firearm restrictions.13  Under this inquiry, a court first determines if the 
challenged statute impinges upon conduct the Second Amendment protects.14  
If the court affirmatively answers the first question, it must then determine 
the appropriate level of scrutiny to apply to the statute.15  

The Second Circuit proceeded under the assumption that the statute 
restricts conduct that the Second Amendment protects, but concluded the 
statute does not trigger strict scrutiny.16  In so doing, the court reasoned that 
the statute neither implicates the core protections of the Second Amendment 
nor substantially burdens the exercise of the core protections of the 
amendment.17  Following  Heller, the court explained the core protection of 
the Second Amendment is protection of the home, “where the need for 
defense of self, family, and property is most acute.”18  Therefore, according 
to the Second Circuit, heightened scrutiny is only triggered by statutes that 
constrain the ability to use a firearm in the home for self-defense.19   

Applying Heller to the case before it, the Second Circuit determined 
the petitioners’ complaints imposed “at most trivial limitations on the ability 
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of law-abiding citizens to possess and use firearms for self-defense.”20  Strict 
scrutiny, the court noted, does not apply (1) because the petitioner wishes to 
bring his handgun to his second home and (2) because, even if he could argue 
that his second home falls under the core protection of the Second 
Amendment, the petitioner has an alternative option: the petitioner simply 
has to get a premises license for his second home as well.21  Additionally, the 
court did not find persuasive the petitioner’s argument that the statute 
restricted his right to practice using a handgun for self-defense purposes by 
limiting which shooting ranges he could go to.22  The court reasoned that 
there remained seven approved shooting ranges within the city limits to 
which the petitioner could bring his handgun.23  Thus, because the Second 
Circuit concluded the statute imposes no restriction on the right of anyone to 
have a handgun in their home for purposes of self-defense, the court applied 
only intermediate scrutiny.24  

Under intermediate scrutiny, a court asks whether the statute at issue 
is substantially related to achieving an important governmental interest.25  On 
appeal, the City argued the statute seeks to protect public safety and prevent 
crime by regulating firearms in public and provided evidence that it was 
difficult for the City to monitor premises licenses when people were allowed 
to transport handguns outside of the city limits.26  Based on these facts, the 
court concluded the City had the important governmental interest of 
promoting public safety and the statute was narrowly tailored to achieve that 
interest by limiting firearms to specific premises.27  Because the statute thus 
passed the intermediate scrutiny test, the court held the statute did not violate 
the Second Amendment and affirmed the district court.28 
 Given the recent changes to the makeup of the Court, it will be 
interesting to see the outcome of this case.  With Justice Kennedy’s 
retirement and the confirmation of Justice Kavanaugh, the balance of the 
Court now leans more conservatively than it did the last time the Court heard 
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a Second Amendment case.29  On its own, the decision to hear this case after 
so many years of avoiding the topic suggests a changing attitude on the Court, 
and perhaps a willingness to be more protective of the Second Amendment.  
If the Court reverses the Second Circuit, the outcome will likely extend the 
reach of Heller to apply the core protections of the Second Amendment to 
public spaces as well as the home.30  However, to persuade the Court, the 
petitioners may need to focus their argument more on the need for self-
defense in public places and less on the desire to bring their handguns to other 
locations in the state, which the Second Circuit understandably found to be a 
weak argument.31  
 Whatever the outcome, the decision in this case will set an interesting 
tone for Chief Justice Roberts’ new Court moving forward.  The case is slated 
to be heard when the Court begins its next term in October. 
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