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I. OPIOID CRISIS AND SAFE INJECTION SITES GENERALLY
The misuse and overuse of opioids have created a crisis in the
United States.1 Drugs involved in this crisis include prescription pain
relievers, heroin, and synthetic opioids.2 It is estimated that over 115
Americans die every day from an opioid overdose.3 In 2016 alone,
approximately 42,000 people died from overdosing on opioids.4
In an effort to decrease the death toll due to the opioid crisis, some
U.S. cities are planning on creating safe spaces for drug users, known as
supervised injection facilities.5 Supervised injection facilities provide
places for people who have previously attained illicit drugs to use those
drugs under medical supervision.6 Sites provide sterile injection equipment,
access to medical staff, and information on treatment.7 These facilities are
also stocked with naloxone, an overdose-reversing drug.8 Studies show that
these facilities can save lives that would otherwise have been lost to drug
overdose, prevent the spread of diseases such as HIV, and reduce hazardous
syringe litter.9
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Officials from Seattle and King County, Washington announced
plans for safe consumption or injection sites around January of 2017.10
After city officials visited Vancouver and Seattle, Philadelphia followed,
announcing on January 23, 2017 that Philadelphia will encourage
development of supervised injection facilities in the private sector.11
Philadelphia will not operate the facilities, but will encourage community
nonprofits and medical organizations to manage and fund these facilities.12
Countries with supervised injection sites currently include
Switzerland, Germany, the Netherlands, Norway, Luxembourg, Spain,
Denmark, Australia, and Canada.13
Vancouver, B.C. implemented
Canada’s first safe consumption site and drug overdose prevention site in
2003.14 King County, Washington is using Vancouver’s Insite15 as a model
for implementation.16
II. FEDERAL INVOLVEMENT
States have the authority to regulate for the public health and create
a safe injection site through the police power.17 The question then is
whether the federal government can prevent a state from creating an
injection site. Currently, the Controlled Substance Act, which would likely
be the relevant source of law, does not proscribe safe injection sites.18
Federal prohibition, therefore, seems unlikely.
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While state actors are not required to enforce federal drug policy,19
the Supremacy Clause states that “the [l]aws of the United States . . . shall
be the supreme [l]aw of the [l]and.”20 This language provides for federal
preemption of state law when state and federal law conflicts.21 If a state
passes a law legalizing a safe injection site, Congress could preempt that
state law by passing and an act prohibiting those sites, as long as the federal
government is not requiring the state “to enact or administer a federal
regulatory program.”22 The Drug Enforcement Agency (“DEA”) would
likely be the governmental body to enforce an act prohibiting safe injection
sites under the current anti-drug model and the Controlled Substances Act
(“CSA”).23 The Controlled Substances Act regulates the manufacture and
distribution of certain drugs, including opioids.24 The CSA is a reference
for state legislatures to use when enacting statutes criminalizing drug
possession and provides the framework for the DEA to operate.25 With
about 9,000 employees and an annual budget of under $3 billion, it is
unlikely that the DEA would have the resources to prosecute individuals
who visit safe injection sites.26 The DEA could suggest a change to the
previously obtain the drug, to inject the illicit substances, as well as provide an opioid
antidote when necessary. Controlled Substances Act, 21 U.S.C. § 841(a).
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CSA to prohibit or allow safe injection sites, but it is unlikely the DEA will
pursue prosecution of individuals visiting safe injection sites.27
If Congress wanted to either prevent or encourage28 safe injection
sites, the most effective means would be through its spending power.29
Congress has the power to provide for the general welfare of the United
States, and the regulation of a safe place for people to use hazardous drugs
could fall under the general welfare power.30 The means chosen by
Congress to address the safe injection site situation must be “reasonably
calculated to advance the general welfare.”31 As long as Congress attaches
the funding to an act that is related to the opioid epidemic and the funding is
not unduly coercive,32 Congress would have the authority to encourage or
discourage safe injection sites.
In conclusion, prohibition of a safe injection site under the current
federal anti-drug scheme is not impossible, but is unlikely. Instead of DEA
enforcement of controlled substance prohibition at the state level or
Congressional adoption of a law preempting state legalization of safe
injection sites, Congress may use its general welfare power to influence
states’ decisions about whether to enact safe injection sites.
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