Supreme Court’s Limited Protection for Whistleblowers Under Dodd-Frank
Lindsey Catlett*
The Dodd-Frank Act (the “Act”), passed in the wake of the 2008
financial crisis, was intended to deter “abusive practices in the mortgage
industry” and demand “accountability and responsibility from everyone.”1
In furtherance of these objectives, the Act includes significant incentives to
encourage whistleblowing and protections for those who engage in
whistleblowing. Under section 21F, whistleblowers may be entitled to a
reward of up to 30% of any monetary sanction over $1 million imposed by
the Securities and Exchange Commission (“SEC”) if the whistleblower
voluntarily provided original information to the SEC.2 Additionally, the
Act mandated the creation of the “Office of the Whistleblower” and the
“Whistleblower Program” in order to implement the whistleblower
provisions.3
Determining exactly who qualifies for the Dodd-Frank
whistleblower protections was the question at issue in the recent United
States Supreme Court decision in Digital Realty Trust, Inc. v. Somers.4
Paul Somers, former Vice President of Digital Realty Trust, Inc., reported
concerns of potential securities law violations committed by Digital Realty
exclusively to his superiors at the company.5 Shortly thereafter, Digital
Realty terminated Somers’s employment.6 Somers failed to subsequently
file an administrative complaint about his termination within the statutory
period or remedy his failure to report his concerns to the SEC.7
Somers did, however, bring suit in the United States District Court
for the Northern District of California.8 His claim alleged that Digital
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Realty’s termination action violated the anti-retaliation provisions of DoddFrank.9 The defense moved to dismiss the case because Somers, they
reasoned, was not a “whistleblower” under Dodd-Frank as he did not report
directly to the SEC.10 The district court found the statutory language
ambiguous, warranting Chevron deference11 be given to the SEC’s
interpretation, which recognizes those who report internally as
whistleblowers.12 Based on such deference, the district court denied Digital
Realty’s motion to dismiss.13
Upon interlocutory appeal to the Ninth Circuit, a divided panel
affirmed the district court’s holding.14 The appellate court’s reasoning
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weighed the narrow interpretation that Digital Realty supported, alongside
the broader statutory context of section 78u of the Dodd-Frank Act.15 The
corresponding section of Dodd-Frank proscribes employers from
discharging, demoting, suspending, threatening, harassing, or discriminating
in any way against a whistleblower.16 It goes on to define “any lawful act
done by the whistleblower” as including (1) providing information to the
SEC; (2) assisting in any judicial or administrative action of the SEC based
on information provided to the SEC by the whistleblower; or (3) making
any disclosures required under the Sarbanes-Oxley Act, Dodd-Frank Act, or
“any other law, rule, or regulation subject to the jurisdiction of the
Commission.”17
The Ninth Circuit held that adopting the narrow
interpretation of whistleblower would marginalize the third category of
whistle-blowing activities “to the point of absurdity.”18 As such, the Ninth
Circuit affirmed the district court’s broad definition of whistleblower and
denied Digital Realty’s motion to dismiss.19 This holding by the Ninth
Circuit aligned with the Second Circuit’s interpretation of the Dodd-Frank
whistleblower protections, and contrasted with the Fifth Circuit’s narrow
interpretation, which requires whistleblowers to report directly to the SEC.20
The United States Supreme Court granted certiorari to resolve the
circuit split and heard oral arguments on the case on November 28, 2017.21
Two issues dominated the discourse at oral arguments: the necessary
threshold for looking beyond the plain meaning of “whistleblower” and
deference entitled to the SEC’s interpretation under the Chevron doctrine.
Somers’s counsel argued that application of the plain meaning of the
term “whistleblower” would create anomalies which justified overcoming a
long-standing canon of interpretation: the plain meaning rule.22 As an
alternative to the plain meaning rule, Somers’s counsel argued that the
possibility for anomalies required the court to also consider “the context,
15
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the structure, the purpose, [and] the history” of the Act.23 Justice Kagan
articulated one such potential anomaly when she questioned how the Act
would apply to an employee who had made a report to the SEC years earlier
on an unrelated topic as opposed to an employee who recently made an
internal report before going to the SEC.24 Justice Alito challenged the logic
of the proposition that a mere anomaly could justify disregarding a term’s
plain meaning and questioned what degree of seriousness such an anomaly
needed to reach before that framework would be plausible.25 Justice
Ginsburg suggested that not “merely . . . an anomaly” but only an “absurd
result” should warrant disregarding the plain meaning of a phrase.26
The parties also debated the application of Chevron deference
during oral argument. At the heart of this discussion was whether the
statutory definition of “whistleblower” in the Act was ambiguous such that
the SEC was justified in creating its own interpretation. The SEC’s
administrative interpretation was set forth in a final rule which recognized
internal reporters as “whistleblowers” under the Act.27 The second Chevron
topic this case raised was whether, assuming the Act’s definition was
ambiguous, the SEC had correctly followed the Administrative Procedure
Act’s (“APA”) requirements for rulemaking.28 Digital Realty’s counsel
argued that the SEC failed to provide adequate notice to interested parties to
comment on the rule before it was finalized.29
Justice Ginsburg authored the Court’s opinion, published on
February 21, 2018.30 The Court interpreted section 78u of the Act not as
broadening the definition of whistleblower nor creating ambiguity, but as
establishing two separate aspects of the test that the SEC must apply when
determining whether an individual is entitled to whistleblower protections.31
The Court held that the statutory definition should be given its plain
meaning in defining who is a whistleblower, and then section 78u should be
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read as defining what actions of whistleblowers (as defined in the Act) are
entitled to the protections.32
The Court further supported its decision by contrasting the Act’s
definition of a “covered employee” for purposes of providing information to
the Consumer Financial Protection Bureau (“CFPB”). Congress explicitly
included an individual who provides information to his or her employer
within the scope of a “covered employee.”33 Because Congress included
internal reporting in defining covered employees for the purposes of the
CFPB but not for the SEC, the Court “presumes that Congress intended a
different meaning.”34 Because the Court held that “Congress has directly
spoken to the precise question at issue,” the SEC’s interpretation was not
entitled to any deference under the Chevron doctrine.35 As such, the Court
did not expand its analysis as to whether the SEC complied with the APA in
adopting its interpretation.
The Court’s lack of commentary or dicta on the implications of the
APA may result in similar cases coming before the Court in the next year.
Renewed discussion has emerged around the APA as scholars, lawmakers,
and lobbyists debate whether the United States’ administrative agencies
have been given too much liberty in creating the current bureaucratic state
and whether the judiciary has fulfilled its duties of reviewing executive
action.36 While the definition of “whistleblower” may have been too clearly
articulated to warrant the Court’s discussion of the APA notice and
rulemaking requirements or Chevron’s role in future decisions, it is likely
that later cases will request clarification on how this Court, with the recent
addition of Justice Gorsuch, will view the deference established by the
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Chevron doctrine. Additionally, the Court’s decision may require the SEC
to create and promote new avenues and resources for whistleblowers to
communicate directly with the Commission, even if such communication
duplicates internal reporting efforts. Such actions would allow the SEC to
both comply with the Court’s narrow interpretation and still accomplish the
Act’s legislative intent of creating accountability for those in the financial
industry.

