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I.  Introduction  

“Conservatives pride themselves on resisting change, which is as it should be.  But 

intelligent deference to tradition and stability can evolve into intellectual sloth and moral 

fanaticism, as when conservatives simply decline to look up from dogma because the effort to 

raise their heads and reconsider is too great.”
2
  This Comment highlights the need for the 

Republican leaders in the state of Alabama to look up from the dogma of small government and 

reconsider the need for Medicaid expansion, a move that would benefit the state’s economy, 

public health, and the most vulnerable in our society. 

When the 111th
 

Congress passed the Patient Protection and Affordable Care Act 

(“ACA”) in 2010, the nation’s health care system saw the most expansive regulatory overhaul 

since the creation of Medicare and Medicaid in 1965.  The ACA’s purpose was to increase the 

number of individuals covered by health insurance and to decrease skyrocketing healthcare costs 

overall.
3
  In doing so, it imposed a penalty on taxpayers who did not have a qualified health 

plan,
4
 and included an expansion of the Medicaid program.

5
  This expansion was to increase 

coverage to groups beyond those currently covered—pregnant women, children, needy families, 

                                                            
1 J.D. Candidate, Cumberland School of Law, Samford University, 2016; B.S. Nursing, The University of Alabama 

at Birmingham, 2008.  I would like to thank Professor Leonard Nelson for his guidance with this Comment.  I would 

also like to thank my husband, Kristopher Coolidge, and my family and friends, for their love and support.  
2 William F. Buckley, Jr., Free Weeds, THE NATIONAL REVIEW (June 29, 2004), 

http://www.nationalreview.com/article/211327/free-weeds-william-f-buckley-jr. 
3 Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2580 (2012). 
4 See 26 U.S.C. § 5000A(b)(1) (2012).  This “shared responsibility payment” is to be paid if an individual fails to 

comply with the mandate to obtain health insurance. This payment is to “be assessed and collected in the same 

manner” as other taxes.  26 U.S.C. §§ 5000A(c), (g)(1) (2012).  
5 See 42 U.S.C. § 1396(a) (2012); see also Sebelius, 132 S. Ct. at 2581–82. 
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the blind, the elderly, and the disabled.
6
  Along with expanding the populations covered under 

Medicaid, the ACA also increased federal funding in order to assist states with the costs of 

expansion.
7
  The portion of the ACA that became the most contentious, especially among the red 

states, was the provision allowing the Secretary of Health and Human Services (“HHS”) to 

withhold all federal Medicaid funds from those states refusing to expand the program.
8
 

The ACA was so hotly contested that within minutes of President Obama signing it into 

law, thirteen states filed constitutional challenges to both the individual mandate and the 

Medicaid expansion.
9
  Soon after, thirteen more states, individuals, and the National Federation 

of Independent Business joined as plaintiffs.
10

  The state of Alabama, with Troy King as 

Attorney General, was among the twenty-six states challenging the ACA’s constitutionality.
11

  

The lawsuit stated that the ACA was “an unprecedented encroachment on the sovereignty of the 

states.”
12

  Specifically arguing that the ACA was outside Congress’s spending power and 

intruded on the state’s Tenth Amendment rights by effectively forcing them to expand the 

Medicaid program.
13

   

In June 2012, the United States Supreme Court held in NFIB v. Sebelius that the 

individual mandate was valid under Congress’s power to “lay and collect taxes.”
14

  Although 

surprising to some given the decision on the individual mandate, the Court held that Congress 

                                                            
6 Sebelius, 132 S. Ct. at 2601 (2012).  The ACA Medicaid expansion would cover all individuals under 65 years old 

with incomes less than 133% of the federal poverty line.  See 42 U.S.C. § 1396a(a)(10)(A)(i)(VIII) (2012).   
7 See 42 U.S.C. § 1396d(y)(1) (2012); see also Sebelius, 132 S. Ct. at 2582.  
8 See 42 U.S.C. § 1396c (2012); see also Sebelius, 132 S. Ct. at 2582.   
9 Robert N. Weiner, Much Ado: The Potential Impact of the Supreme Court Decision Upholding the Affordable Care 

Act, in THE HEALTH CARE CASE 69–70 (Nathaniel Persily et al. eds., 2013); Case Comment, National Federation of 

Independent Business v. Sebelius: The Patient Protection and Affordable Care Act, 126 HARV. L. REV. 72, 73 

(2012). 
10 Weiner, supra note 9, at 70; Sebelius Case Comment, supra note 9, at 73.  
11 See Nicole Huberfield et al., Plunging Into Endless Difficulties: Medicaid and Coercion in National Federation of 

Independent Business v. Sebelius, 93 B.U.L. REV. 1, 30 (2013).  
12 See Elizabeth Weeks Leonard, Rhetorical Federalism: The Value of State-Based Dissent to Federal Health 

Reform, 39 HOFSTRA L. REV. 111, 137 (2011).   
13 Id. at 139–40. 
14  NFIB v. Sebelius, 132 S. Ct. 2566, 2593, 2600 (2012). 
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overstepped its constitutional bounds and encroached on the Tenth Amendment rights of the 

states by threatening to withhold all federal Medicaid funding from states that rejected the 

expansion under the ACA.
15

  The Court saw the threat of withholding existing funds as simple 

coercion that effectively violated the state’s Tenth Amendment rights.
16

  After the Court’s 

decision in Sebelius, the Medicaid expansion under the ACA became optional for states.
17

  Most 

important for the topic of this Comment, the Sebelius decision made evident that states had a 

choice whether to expand the Medicaid program or not; thus the struggle between ideology and 

pragmatism in the red states began.  

As of February 2016, twenty-six states and the District of Columbia have expanded 

Medicaid under the ACA, and six states have expanded using alternative methods.
18

  The states 

using other pathways to expansion are traditionally red states
19

 with either a Republican 

Governor or a Republican legislature.  Leaders in red states have campaigned and incessantly 

denounced anything remotely associated with the ACA, or as it is rhetorically referred to, 

“Obamacare.”  Therefore, any talk of expanding Medicaid in a red state carries with it political 

repercussions that can only be lessened by a narrative that trumpets the differences between the 

proposed expansion and the ACA.  Though an uphill battle, a handful of red states have 

championed the pragmatic approach and expanded Medicaid in ways that adhere to the particular 

political climate of their state.  Along with outlining the alternatives most likely to be followed, 

                                                            
15 Id. at 2603. 
16 Id. at 2602–04. 
17 Id. at 2608. 
18 Map: Where States Stand on Medicaid Expansion Decisions, STATEREFORUM, last updated February 6, 2015, 

https://www.statereforum.org/Medicaid-Expansion-Decisions-Map. 
19 Drew Altman, Medicaid Expansion in Red States, THE WALL STREET JOURNAL: WASHINGTON WIRE (December 

18, 2015, 8:02 AM), http://blogs.wsj.com/washwire/2014/12/18/medicaid-expansion-in-red-

states/?mod=wsj_valettop_email; New Hampshire is one of the states using an alternative expansion method, 

however New Hampshire did so under a Democratic Governor, so will not be included in this Comment’s 

discussion.  See Maggie Hassan, Priority: Health Care, MAGGIE HASSAN, http://maggiehassan.com/priority/health-

care/ (last visited Feb. 24, 2016). 
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this Comment will discuss where the state of Alabama stands in the struggle between 

conservative ideology and the pragmatism that is much needed for Medicaid expansion.  

II. Alabama Medicaid expansion: Slow Road from Ideology to Pragmatism 

There is a growing consensus among the leaders of traditionally red states that maybe 

expansion of Medicaid does not have to be an insult to the hallowed idea of federalism; 

especially if they can expand in a way that adheres to their particular political platform.  After 

being fervently opposed to the ACA’s expansion of Medicaid, states with Republican governors 

cautiously started to announce plans to expand.  The expansions in those states have taken many 

different forms.  Tennessee is the latest red state to attempt a Medicaid expansion through an 

alternative to the traditional ACA expansion.
20

  The other states to expand the program under a 

Republican Governor are Arizona, Iowa, Michigan, Nevada, New Jersey, New Mexico, North 

Dakota, Ohio, and Pennsylvania.
21

  Furthermore, the governors of Indiana, Wyoming, and Utah 

have announced plans to expand.
22

   

The current climate of Medicaid expansion is leaning toward choosing “pragmatism over 

conservative ideology and anti-Obamacare sentiment—that is, provided the details of the deal 

between the administration and these states are just right.”
23

  The struggle between pragmatism 

and ideology is most pronounced between individual legislators and the Governors of these red 

states.
24

  This is considered the case mainly because legislators are becoming more ideologically 

led since they are generally elected “from very red or blue districts” that “don’t represent the 

                                                            
20 Altman, supra note 19. 
21 Id.  
22 Id.  
23 Id.  
24 Charles Babington, GOP Legislators Thwart Bids to Expand Medicaid, AP (January 1, 2015, 3:30 PM), 

http://news.yahoo.com/gop-legislators-thwart-bids-expand-medicaid-081046550--politics.html. 
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state as a whole.”
25

  In contrast, the Governor, who represents both the red and blue interests of 

the entire state, is in a position that demands moderation.
26

   

This seems to be accurate, even in one of the reddest of red states-Alabama.  In the fall of 

2012, Governor Bentley expressed his resistance to Medicaid expansion, stating he would “not 

expand Medicaid as it exists under the current structure because it is broken.”
27

  A little less than 

two years later, in his 2014 State of the State Address Bentley echoed his intent to refuse 

expansion under the “flawed and broken system.”
28

  Tugging at the heart strings of most 

conservative voters, Bentley quoted Ronald Reagan and implied that an expansion of Medicaid 

would only pull vulnerable citizens into a “spider’s web of dependency.”
29

  Later the same year, 

possibly in an attempt to repair the “flawed and broken system,” Alabama participated, along 

with Nevada and Washington, in a project that would examine alternate ways for states to pay 

for Medicaid.
30

  The year-long project, led by the National Governors Association (NGA), would 

conclude with individually tailored concept agreements, in the form of waivers, state plan 

amendments, performance partnerships or other arrangements aimed at assisting states in 

reaching agreements with HHS.
31

   

Bentley’s previous statements related to Medicaid expansion, along with his subsequent 

attempts to reform the program led many to speculate that he may acquiesce to an expansion 

                                                            
25 Id.  
26 See id..  
27 Kim Chandler, Gov. Bentley Says Alabama Won’t Set Up Exchange, Expand Medicaid, AL.COM (November 13, 

2012, 5:19 PM), http://blog.al.com/spotnews/2012/11/gov_robert_bentley_alabama_health_care_exchange.html. 
28 Robert Bentley, Governor of Ala., State of the State Address (January 14, 2014), 

http://governor.alabama.gov/newsroom/2014/01/governor-bentleys-2014-state-state-address/. 
29 Id. 
30 Press Release, National Governors Association, Governors to Concentrate On Medicaid Transformation (Sept. 17, 

2014), http://governor.alabama.gov/newsroom/2014/09/alabama-selected-nga-medicaid-transformation-policy-

academy/; Press Release, Governors to Concentrate on Medicaid Transformation (Sept. 17, 2014), 

http://www.nga.org/cms/home/news-room/news-releases/2014--news-releases/col2-content/governors-to-

concentrate-on-medi.html.  
31 Id.  
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after his re-election in November 2014.
32

  However, within a week of his re-election, Bentley 

adamantly stated that “Medicaid expansion [would] not happen in Alabama,” and that he would 

spend his next term in the governor’s office to work on structural problems in the state 

government.
33

   

Nonetheless, a little more than a month later, Bentley opened the door to expansion by 

conceding he would consider a block grant or another form of Medicaid expansion, but not 

straight expansion under the ACA.
34

  Specifically, Bentley stated he would be “willing to 

consider a state-designed program that uses the federal Medicaid expansion dollars to increase 

coverage.”
35

  Effectively, an expansion similar to that of Arkansas or Pennsylvania, 

accomplished through waivers, would be desirable.
36

  Moreover, any expansion would cover 

those individuals up to 138% of the poverty level.
37

  Bentley went on to explain that any program 

“would have to be in the private sector and there would have to be some requirements on it.”
38

  

Possibly the biggest barrier to expansion in Alabama is Bentley’s demand that Medicaid 

beneficiaries “need to be working on getting a job, or having a job.”
39

  Despite the Centers for 

Medicare and Medicaid Services (CMS) recently denying states’ requests to add work 

                                                            
32 Tim Lockette, Bentley: No Medicaid Expansion; Budget Talks Begin Today, THE ANNISTON STAR (Nov. 5, 2014), 

http://www.annistonstar.com/news/article_b4b9cdd8-6509-11e4-be96-ffd3adeeea3a.html. 
33 Id.  
34 Mike Cason, Gov. Robert Bentley Says Block Grant for Medicaid Expansion Not a Flip-Flop, AL.COM (Dec. 18, 

2014, 7:42 PM), http://www.al.com/news/index.ssf/2014/12/gov_robert_bentley_says_block.html. 
35 Cliff Sims, With Re-Election Secured, Bentley Now Says He’s Open to Expanding Medicaid, YELLOWHAMMER 

(Dec. 11, 2014, 2:20 PM), http://yellowhammernews.com/business-2/re-election-secured-bentley-now-says-hes-

open-expanding-medicaid/; Kim Chandler, Governor Bentley Open to Medicaid Expansion Plan in Alabama, 

TUSCALOOSANEWS.COM (Dec. 11, 2014, 1:00 PM), 

http://www.tuscaloosanews.com/article/20141211/NEWS/141219933?template=printpicart.  
36 Sims, supra note 35. 
37 Cason, supra note 34. 
38 Sims, supra note 35. 
39 Brian Lyman, Robert Bentley Suggests He Could Accept Medicaid Expansion, MONTGOMERY ADVERTISER (Dec. 

12, 2014, 1:50 PM), http://www.montgomeryadvertiser.com/story/southunionstreet/2014/12/11/robert-bentley-

suggests-opening-for-medicaid-expansion/20252789/. 

http://www.al.com/news/index.ssf/2014/12/gov_robert_bentley_says_block.html.Cason
http://yellowhammernews.com/business-2/re-election-secured-bentley-now-says-hes-open-expanding-medicaid/.Sims
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requirements, Bentley appears hopeful that the Republican controlled Congress may promote 

such a requirement to Medicaid in the future.
40

 

III. The Makings of Alabama Pragmatism 

Regardless of the ideological pronouncements made by Governor Bentley over the years 

since the ACA was enacted, steps have been taken in Alabama to improve the current Medicaid 

program.  In October 2012, a Medicaid Advisory Commission was convened by Governor 

Bentley.
41

  That Commission recommended that Alabama’s Medicaid system transition away 

from the volume-based, fee-for-service reimbursements toward an incentive based payment 

system.
42

  While still condemning a possible Medicaid expansion, the state signed a plan to 

create regional care organizations (RCOs) into law in May 2013.
43

  In May 2014, the state 

requested approval from CMS for a Section 1115 Demonstration project to implement the 

RCOs.
44

  The purpose of the RCOs is to improve care coordination, patient outcomes and 

engagement, healthcare access, and perhaps most important to any future Medicaid expansion in 

a red state, ensure Alabama’s Medicaid program is fiscally sustainable.
45

  The RCOs would work 

from a prospective, capitated payment model that will increase incentives to keep costs under 

control while maximizing positive patient outcomes.
46

   

A. Alabama’s Shift to Managed Care Makes Medicaid Expansion More Feasible 

                                                            
40 Id. See also Sims, supra note 35. 
41 Letter from Stephanie McGee Azar & Donald E. Williamson, Alabama Medicaid Agency, to Eliot Fishman, 

Center for Medicare and Medicaid Services (May 30, 2014), 

http://medicaid.alabama.gov/documents/2.0_Newsroom/2.7_Topics_Issues/2.7.3_RCOs/2.7.3.3_1115_Waiver/2.7.3

.3_1115_waiver_cover_letter_5-30-14.pdf 
42 Id.  
43 Id.  
44 Id.   
45 Id.  The RCOs are provider-based and community-led, and will manage the Medicaid plan benefits and coordinate 

care for the populations covered under the Section 1115 demonstration.  Id.   
46 Letter from Stephanie McGee Azar & Donald E. Williamson, supra note 41. 
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Even though Governor Bentley has declared that the change to managed care is 

completely separate from any plans to expand Medicaid, a managed care approach could make 

an expansion more palatable to lawmakers and the voting public.  For instance, the change in 

payment systems will place a cap on state Medicaid expenditures, thus shifting the financial risk 

onto the regional care organizations instead of the state.
47

  This type of delivery system has been 

successful in other states.  Similar to Alabama’s RCOs, the state of Oregon implemented 

Coordinated Care Organizations (CCOs) in 2012, which are risk-bearing, locally-governed 

networks of providers.
48

  The CCOs are paid a single payment through a budget that increases at 

a fixed rate, and allows flexibility in the services that different plans provide.
49

  What makes 

managed care more effective at holding down costs and improving patient outcomes is that the 

CCOs are held accountable for their performance.
50

  The CCOs are evaluated based on metrics, 

quality standards, and governance structures.
51

  To ensure that the CCOs continue to innovate 

and improve patient outcomes they are given payment incentives that reward positive health 

outcomes in their patients.
52

   

The newest data collected on the progress of Oregon’s CCOs is positive, and Alabama 

should pay close attention.  The data shows marked improvements in Medicaid patients served 

by the CCOs when compared to baseline data from 2011 (before implementation of CCOs).
53

  

                                                            
47 Donald E. Williamson, Report of Alabama Medicaid Advisory Commission, ALABAMA MEDICAID AGENCY (Jan. 

2013), 

http://www.medicaid.alabama.gov/documents/2.0_Newsroom/2.2_Boards_Committees/2.2.1_Med_Adv_Comission

/2.2.1_Final_Commission_Report_1-31-13.pdf. 
48 Managed Care in Oregon, MEDICAID.GOV, http://www.medicaid.gov/medicaid-chip-program-information/by-

topics/delivery-systems/managed-care/downloads/oregon-mcp.pdf (last visited Mar. 5, 2016). 
49 Id.  
50 Id.  
51 Id.  
52 Id.  
53 See JJ Lee, Data Reveals That Oregon’s Medicaid Experiment May Be Working, STATE OF REFORM (Jan. 15, 

2015), http://stateofreform.com/news/federal/cms/2015/01/data-reveals-oregons-medicaid-experiment-may-

working/. 
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For instance, the data shows a substantial drop in emergency room visits.
54

  This is significant 

because many patients use the emergency room for conditions that could be treated in a different 

setting, or prevented all together, thus increasing healthcare costs substantially.  According to the 

2014 Mid-Year Report on Oregon CCOs, utilization of emergency services declined 21% 

between the reporting period, spanning from June 2013 to July 2014.
55

  Even more encouraging 

is the drop in avoidable emergency room services.  Despite a 20% increase of new enrollees in 

Oregon’s Medicaid program since 2011, avoidable emergency visits have decreased almost 

50%.
56

  This suggests new members covered under the CCOs are not using emergency services 

for conditions that can be more efficiently treated or prevented through primary care.  

Emergency services are among the most expensive in the healthcare delivery system; any 

decrease in those services due to managed care bodes well for a Medicaid program’s budget. 

Not only is the decline of emergency services a positive sign, but there still more 

outcomes from the Oregon CCO Mid-Year Report that suggest Medicaid services under 

managed care can be even more cost efficient and effective.  For instance, patient readmissions 

have declined 6.5% since 2011 despite an influx of new enrollees.  Essentially, utilization has not 

increased even though the Medicaid managed care system has a much larger population to cover.  

This overall drop in inpatient admissions includes those patients with certain chronic diseases.  

Specifically, admissions for short-term complications related to diabetes have declined by almost 

9% since 2011.
57

  This decrease occurred even with a 44% increase in the population size.
58

  

More impressive is the decline in Congestive Heart Failure (CHF) and Chronic Obstructive 

                                                            
54 Id.  
55 Oregon Health Authority, Oregon’s Health System Transformation: 2014 Mid-Year Report, OREGON.GOV, at 10 

(Jan. 14, 2015), http://www.oregon.gov/oha/Metrics/Documents/2014%20Mid-Year%20Report%20-

%20Jan%202015.pdf. 
56 Id. at 8.  
57 Id. at 61. 
58 Id.  
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Pulmonary Disease (COPD) admissions of 34%
59

 and 48% respectively.
60

  Overall, the data 

shows that CCOs are following a positive trend of providing more effective care for Medicaid 

patients while holding down costs for Oregon.
61

  If Alabama’s RCOs can work as efficiently as 

Oregon’s at managing care of chronically ill patients and in turn decrease admissions, the cost of 

a Medicaid expansion could be reduced.   

B. Economics of an Alabama Medicaid Expansion 

Aside from the benefits that managed care would lend to Alabama’s existing Medicaid 

program, expansion of the program could have substantial positive effects on the state’s 

economy.
62

  Two notable studies have looked at the economic impact of Medicaid expansion in 

Alabama.  The first was completed by economists at the University of Alabama at Birmingham 

in 2012, and is known as the UAB study.
63

  The second study, commissioned by the Alabama 

Hospital Association and completed by the University of Alabama in 2013, is known as the UA 

study.
64

  The outcomes of these studies were clear that the benefits of a Medicaid expansion 

would be substantial.  Not only would the expansion provide health care coverage for almost 

240,000 low-income individuals,
65

 but the state would benefit considerably by the economic 

                                                            
59 Id. at 65. 
60 Id. at 63.  See Lee, supra note 53.  
61 Amanda Waldroupe, Oregon Report Finds CCOs Improving Care for Medicaid Patients, STATE OF REFORM (Feb. 

10, 2014), http://stateofreform.com/news/states/oregon/2014/02/cco-report-shows-improved-care-medicaid-

patients/. 
62 See Families USA & Alabama Appleseed Center for Law & Justice, Inc., Alabama’s Economy Will Benefit From 

Expanding Medicaid, FAMILIESUSA (March 2013), http://familiesusa.org/sites/default/files/product_documents/AL-

and-Medicaid-Expansion.pdf;  Shadee Ashtari, Alabama’s Refusal to Expand Medicaid May Hurt Its Economy, 

HUFFPOST POLITICS (July 29, 2014), http://www.huffingtonpost.com/2014/07/28/alabama-medicaid-expansion-

economy_n_5628357.html. 
63 David J. Becker & Michael A. Morrisey, An Economic Evaluation of Medicaid Expansion In Alabama Under the 

Affordable Care Act, UAB SCHOOL OF PUBLIC HEALTH (Nov. 5, 2012), 

http://www.soph.uab.edu/files/faculty/mmorrisey/Becker-

Morrisey%20Study%20of%20Alabama%20Medicaid%20Expansion%202012.pdf. 
64 Samuel Addy & Ahmad Ijaz, Economic Impact by Industry of Medicaid Expansion in Alabama Under the 

Affordable Care Act (Sept. 2013), 

http://media.al.com/wire/other/Read%20the%20Alabama%20Hospital%20Association%20study.pdf.  
65 Id. at ii.  
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stimulus created from the influx of federal dollars.
66

  If Alabama were to expand Medicaid, the 

state would see approximately $20 billion in economic activity generated through 2020.
67

  Added 

to this economic activity, an expansion could increase employment by between 24,000 to almost 

52,000 jobs.
68

  In addition to job growth and economic activity, the influx of federal funds and 

decrease in the number of uninsured would result in savings to the state budget of approximately 

$935 million.
69

  This is substantiated by data that shows Medicaid expansion is reported to 

reduce state spending on programs to pay for uncompensated care to the tune of $512 million 

2013–2022.
70

   

Furthermore, expansion would assist in off-setting reductions in reimbursements called 

for under the ACA.
71

  The ACA cut certain reimbursements to healthcare providers under the 

mistaken assumption that all states would expand Medicaid, and the resulting increase in insured 

patients would lead to a paralleled increase in reimbursements.
72

  Specifically, the statute 

provides for annual reductions in federal disproportionate share (“DSH”) payments from 2014 

through 2020,
73

 totaling $18.1 billion.
74

  To qualify for a DSH reimbursement a hospital must 

serve a large number of patients who are either covered by Medicaid, or are low-income and 

                                                            
66 See supra text accompanying notes 62–64.   
67 Becker & Morrisey, supra note 63, at 6.  An evaluation completed by policy group Families USA and the 

Alabama Appleseed Center for Law & Justice, estimated that if Alabama had expanded in 2014, the state would 

have received $1.2 billion in federal Medicaid funds in 2016 with $960 million being spent in the state.  Families 

USA, supra note 62, at 7 
68 Addy & Ijaz, supra note 64, at 5. 
69 Becker & Morrisey, supra note 63, at 8; see Laura Snyder & Robin Rudowitz, State Fiscal Conditions and 

Medicaid: 2014 Update, THE HENRY J. KAISER FAMILY FOUNDATION (Apr. 4, 2014), http://kff.org/medicaid/issue-

brief/state-fiscal-conditions-and-medicaid-2014-update/. 
70 Families USA, supra note 62, at 4.  
71 Becker & Morrisey, supra note 63, at 4.  
72 How Do Medicaid Disproportionate Share Hospital Payments Change Under the ACA?, THE HENRY J. KAISER 

FAMILY FOUNDATION (Nov. 2013), https://kaiserfamilyfoundation.files.wordpress.com/2013/11/8513-how-do-

medicaid-dsh-payments-change-under-the-aca.pdf. 
73 Id.  
74 Juliette Mullin, For States Not Expanding Medicaid, DSH Cuts Will Deal a Tough Blow, THE ADVISORY BOARD 

COMPANY (Sept. 23, 2013, 11:17 AM), http://www.advisory.com/daily-briefing/blog/2013/09/for-states-not-

expanding-medicaid-dsh-cuts-will-deal-a-tough-blow. 
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uninsured.
75

  Federal law requires states to recognize the special situations of these hospitals as 

“safety nets” for the poor when setting Medicaid reimbursement rates for inpatient services.
76

  

Essentially, the DSH payment is a supplement to the normal Medicaid reimbursement.
77

  

Alabama will lose over $1 billion in DSH payments from 2015 through 2020.
78

  For many of the 

“safety net” hospitals in Alabama, the DSH payments will mean the difference between 

operating in the black or the red.
79

   

While it is true that the reductions in Medicare and Medicaid DSH payments will occur 

whether or not Medicaid expansion is approved,
80

 without the expansion those reductions will 

occur without the anticipated increase of insured patients.
81

  This could threaten healthcare 

access for those unable to pay, and would increase the financial burden on hospital and 

healthcare providers in Alabama.
82

 

In contrast to the data presented by the UAB and UA studies, those opposing any 

expansion of Medicaid cite a different study completed by Troy University’s Johnson Center in 

2014 that ultimately dismisses the economic feasibility of any expansion.
83

  The Troy study calls 

into question the independence of the UAB and UA studies stating that “institutions that have a 

vested financial interest in the expansion have financed both studies.”
84

  Specifically, the 

                                                            
75 How Do Medicaid Disproportionate Share Hospital Payments Change Under the ACA?, supra note 72. 
76 Id.  
77 Id.  
78 Becker & Morrisey, supra note 63, at 4–5. 
79 How Do Medicaid Disproportionate Share Hospital Payments Change Under the ACA?, supra note 72. 
80 Lynn Blewett, ACA Data Note: Hospitals, Medicaid Expansion, and Disproportionate Share Hospital (DSH) 

Payments, STATE HEALTH ACCESS DATA ASSISTANCE CENTER (Jan. 31, 2013), http://www.shadac.org/news/aca-

data-note-hospitals-medicaid-expansion-and-disproportionate-share-hospital-dsh-payments. 
81 See Becker & Morrisey, supra note 63, at 4–5.  To see the extent of those reductions through 2020, see Table 5. 

Id. at 5. 
82 Id. at 4–5. 
83 Scott Beaulier & Phillip Mixon, Feasibility of Medicaid Expansion in Alabama: A Working Paper of the Manuel 

H. Johnson Center for Political Economy, TROY UNIVERSITY 1, 3 (2014), 

http://business.troy.edu/JohnsonCenter/Data/Sites/1/media/beaulier_mixon_feasibility-of-medicaid-expansion-in-

alabama_2014_johnson-center-at-troy-university.pdf. 
84 Id. at 1.  
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introduction to the Troy study claims that both the UAB and UA studies were commissioned by 

the Alabama Hospital Association (AHA).
85

  However, this is incorrect.
86

  While the UA study 

was in fact commissioned by the AHA, the UAB study was not.
87

  Furthermore, the UA study 

was commissioned only as an analysis of the earlier independent study by UAB.
88

 

Not only are the asserted facts regarding bias in the UA and UAB studies shaky, but there 

have been questions raised about the financial interests involved in the Troy study.  Arguably 

worse than simply being commissioned to conduct a study, the Manuel H. Johnson Center at 

Troy University was founded, in part, by the Charles G. Koch Charitable Foundation.
89

  Charles 

G. Koch and his brother, David H. Koch, are conservative billionaires who are heavily present in 

political activism, especially when opposing Medicaid expansion.
90

  The lobby group, Americans 

for Prosperity, is chaired by David H. Koch and is credited with stopping the recently proposed 

Medicaid expansion in Tennessee.
91

  If being commissioned for one study by the AHA can call 

into question the data reported by the University of Alabama, then surely the same is true for 

data compiled by an economics department whose very existence was made possible by one of 

the Koch brothers. 

Aside from questioning bias, the authors of the Troy study examine the assumptions 

made in the UAB and UA studies and unsurprisingly offer a different outcome for a possible 
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Alabama Medicaid expansion.
92

  First, the authors provide a dismal outlook on the shortage of 

medical professionals and argue the UAB and UA studies did not “adequately account for the 

fact that the economic impact of the ACA’s Medicaid expansion [that] would likely fail to follow 

normal marketplace dynamics.”
93

  The Troy study argues that the nature of the Medicaid 

expansion leads to an increase in healthcare demand, and that the economic projections made in 

the UAB and UA studies fail due to the shortage of healthcare professionals.  In other words, 

without an adequate number of healthcare professionals, increased health spending and the 

associated job growth does not occur.
94

   

While the economic projections made by the UA and UAB study may be affected by the 

shortage of primary physicians, this shortage is not insurmountable.  The Troy study focused 

mainly on the physician shortage; however, it has been shown that a shortage of primary care 

physicians does not mean health spending must come to a halt.  For instance, to ensure that the 

hundreds of thousands of new Medicaid patients have access to healthcare that they desperately 

need, the state of Alabama could integrate nurse practitioners (NPs) and physician assistants 

(PAs) more fully into the health delivery system.
95

  With a shorter education and training 

timeline, NPs and PAs can be introduced into the workforce much quicker than physicians.
96

  

Almost 90% of NPs are trained in primary care, and are much more likely to practice in rural 
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areas; therefore, this could alleviate the dismal projection made by the authors of the Koch 

sponsored Troy study.
97

 

The Health Resources and Services Administration (HRSA) estimates that if NP’s and 

PA’s are adequately integrated into the healthcare delivery system, the shortage of primary care 

providers could be cut by almost two-thirds by 2020.
98

  Alabama is one of nineteen states that 

place restrictions on the scope of practice for NPs.  Alabama requires a written agreement 

between the NP and a physician before the practitioner can provide care, and places further 

restrictions on the treatment and prescribing abilities of NPs.
99

  Of course, to utilize these 

practitioners fully, the state of Alabama would need to remove regulatory barriers to their scope 

of practice.
100

 

The Troy study additionally questions the assumptions made by the UAB and UA studies 

related to administrative costs of expansion.
101

  Specifically, the authors of the Troy study argue 

that the 2.25% administrative cost used in the UAB study is underestimating the actual 

administrative cost after expansion; they state the cost would likely rise above the current 

3.3%.
102

  This argument has been disputed, however, by a spokeswoman for the Alabama 

Medicaid Agency.  The spokeswoman, Robin Rawls, explained that while costs do fluctuate 

around the current percentage, state Medicaid officials estimate that administrative costs after 

expansion would range 1.7–2.1%.
103

  In rebuttal to that explanation, Phillip Mixon, one of the 

Troy study authors, stated that the difference in percentages would alter the overall costs to the 
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state for a Medicaid expansion, but that he “[does not] think it would alter it in that it would 

windfall-for-the-state alter it.”
104

  Interesting enough, even though his rebuttal alludes that the 

difference would not be very significant, the Troy study claimed the 2.25% estimate was a 

“significant issue” with the UAB study’s outcome.
105

 

Another key part of the Troy study is the argument that the UAB study included a flawed 

calculation of tax revenues to be generated by the Medicaid expansion; the UAB study used the 

Federation of Tax Administrators (FTA) estimate of 8.6%.
106

  As the Troy study points out, it is 

correct that healthcare spending is not taxed in Alabama; therefore, the tax revenues included in 

the UAB study would be inflated since they include local tax revenue as well.
107

  The Troy 

study, however, fails to recognize that new income generated by added healthcare spending 

under an expansion would positively impact both state and local tax revenue from personal and 

corporate income taxes, sales taxes, and other taxes.
108

 

Overall, the Troy study’s relaxation of some assumptions made in the UAB and UA 

studies in an attempt to debunk their outcomes is unconvincing.  The study’s attempt at shading 

the earlier studies as biased is even more unpersuasive, as the Troy study has a larger, Koch-

sized, bias problem of its own. 

C. Impact of Medicaid Expansion on Public Health 

Aside from the economic benefits a Medicaid expansion would bring to the state of 

Alabama, there are other benefits in reducing the number of the uninsured by over 200,000.
109

  

Although research showing a link between being insured and having better healthcare has proven 
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elusive, there are studies showing health coverage can improve health in low-income 

populations.
110

  The RAND Health Insurance Experiment is a study still considered as the gold 

standard for predicting outcomes of healthcare reform.
111

  The RAND experiment, conducted in 

the 1970s and 1980s, randomly assigned insurance plans with varied cost-sharing 

requirements.
112

  The study found that higher cost-sharing among participants did not have a 

negative effect on that participant’s health; however, it did reduce utilization of healthcare 

services.
113

  Moreover, the study showed a correlation between the increase in out-of-pocket 

expenses to low income participants and poorer control of blood pressure and dental health.
114

  

This would suggest that health coverage through Medicaid expansion could lead to 

improvements in chronic disease management among the poor.
115

 

The most recent study relevant to this discussion is the Oregon Health Insurance 

Experiment.  The Oregon Experiment is an ongoing study that assigns participants to the Oregon 

Medicaid program through the use of a lottery.
116

  Presently, it is the only randomized study to 

evaluate the impact of the Medicaid program.
117

  The study showed that Medicaid coverage 

increased utilization of health care services,
118

 alleviated financial hardship, and reduced rates of 

depression.
119

  While no statistically significant effect on physical health measures was shown, 

an increase of diagnoses and the treatment of diabetes were shown through the Oregon 
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Experiment.
120

  In addition, participants were more likely to report feeling healthy and happy.
121

 

Although there’s been concern related to the increase in emergency department care received by 

Medicaid enrollees shown in the Oregon study, analyses of a dozen pre-ACA Medicaid 

expansions in eight states found no evidence of increased use of emergency services.
122

  This 

suggests that emergency department use is likely to vary from state to state, and as discussed 

above, new data show improvements in ER utilization when Medicaid coverage is coupled with 

a managed care approach similar to what Alabama is implementing.
123

   

The documented economic and public health benefits of Medicaid expansion combined 

with Alabama’s recent switch to a managed care delivery system places the state in a much 

improved position to expand healthcare coverage to more low-income individuals.  It is not 

assumed that the state will expand Medicaid using the traditional ACA structure, as anything 

associated with Obamacare is deemed akin to political suicide in a red state.  This author does, 

however, predict the state will choose to compromise with the HHS by taking advantage of the 

alternative expansion approaches available under federal law.  

IV. Present Options for State Medicaid Modification   

Currently, states who want to expand Medicaid can do so as outlined by the ACA, or they 

can take alternative pathways approved by CMS, such as Medicaid state plan amendments 

(“SPAs”) or waivers.
124

  Using these alternative pathways for expansion allow states to use 
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federal funds to cover populations currently uninsured, all while alleviating the inevitable 

political repercussions that come from yet another expansion of government programs.
125

  Using 

these alternative models to expand Medicaid allows states to rely more on the private insurance 

market; get exemptions from CMS rules on cost-sharing, benefits, time limits, and even work 

requirements; implement healthy behavior incentive programs; and place limits on expansion.
126

  

While the Medicaid program already allows states certain flexibility in its implementation, SPAs 

and waivers allow for even more flexibility.
127

  

A. State Plan Amendment 

A state plan amendment (“SPA”) comes into play when a state wants to modify the 

administrative aspects of their current Medicaid plan.
128

  The SPA, like the original state plan, 

sets out the covered population, services provided, methods for provider reimbursement and the 

administration systems used in the state.
129

   Unlike the Section 1115 waivers, the SPA can 

request a change to any part of the Medicaid program, but no federal Medicaid requirements are 

waived.
130

  For example, only optional services can be modified through an SPA, and any cost-

sharing changes must meet federal requirements.
131

  Additionally, where the Section 1115 waiver 

must be budget neutral, the SPA has no cost requirement, nor does it have a time limit.
132

   

B. Section 1115 Waiver 

                                                            
125 Mahan, supra note 124, at 1. 
126 Crawford & McMahon, supra note 124, at 1.  
127 Mahan, supra note 124, at 1.  
128 Id. at 3.  
129 Medicaid State Plan Amendments, MEDICAID.GOV, http://medicaid.gov/state-resource-center/medicaid-state-plan-

amendments/medicaid-state-plan-amendments.html (last visited Mar. 8, 2016). 
130 Mahan, supra note 124, at 3–4. 
131 Id. at 3. 
132 Id. at 2.  



20 

 

Unlike SPAs, waivers must relate to a specified section of the Medicaid statute.
133

  There 

are several different types of waivers, however the type of waiver most relevant for this 

Comment is the Section 1115 Demonstration waiver.  Section 1115 waivers are popular because 

they provide the continuing opportunity for “experimental, pilot, or demonstration projects” to 

ultimately determine the best way to reach the objectives of the Medicaid program.
134

  Under 

Section 1115, the Secretary of HHS has the authority to waive compliance with certain federal 

Medicaid requirements, and to provide funds for costs not ordinarily matched under the federal 

program.
135

 

In order for states to expand Medicaid using a waiver, a state must submit a formal 

request for CMS to waive particular federal requirements.
136

  The approval process must be 

transparent; therefore, the state’s application is subject to both public notice and comment 

requirements.
137

  The state must then enter negotiations with the HHS and the application is 

evaluated in light of any public comments received.
138

   

CMS has issued guidance giving states parameters for Section 1115 waivers.  To begin 

with, CMS will not approve increased federal funding unless the states implement the full 

expansion covering all newly eligible adults through 138% of the federal poverty level 

(“FPL”).
139

  In addition, states cannot implement enrollment caps for the adult expansion 

group.
140

  Furthermore, CMS will only approve a limited number of premium assistance waivers 
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used in order to test the use of Medicaid funds to purchase coverage through the Marketplace.
141

  

One important parameter is that waivers granted under Section 1115 are required to be budget 

neutral for the federal government, which means the federal spending under a waiver cannot 

exceed the federal spending projected without the waiver.
142

  Despite required parameters, states 

find the waiver option appealing due to their ability to model a program to the state’s particular 

needs; thus becoming red state alternatives to traditional Medicaid expansion.   

V. The Red State Alternatives 

States can expand with much flexibility under the ACA; however, most recently states 

have been requesting waivers in order to implement the plans they feel are best for their 

particular state.  As referenced in section I, several Republican-led states have expanded 

Medicaid so far, using different methods.  The states of Arizona, Nevada, New Mexico, New 

Jersey, North Dakota and Ohio all implemented the standard expansion under the ACA.
143

  

Because expanding under the traditional Medicaid program is an undeniable last resort in 

Alabama, this Comment will not discuss that approach as a possible alternative.  This Comment 

is concerned with those states that have expanded or are planning on expanding through waivers; 

those states are Montana, Iowa, Arkansas, Indiana, Michigan, Pennsylvania, and New 

Hampshire.
144

  Montana and New Hampshire, however, were not red states at the time and will 

not be discussed further in this comment.  Alternatively, Florida and Tennessee had expansion 

plans that have been rejected, but discussion on these programs will be helpful.  By evaluating 
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the process and outcomes of the Medicaid expansions in the following states, Alabama can more 

easily determine the most viable option for their own red state expansion. 

A. Arkansas 

In 2013, the state of Arkansas had a Republican controlled legislature and a Democratic 

governor.
145

  CMS approved a Section 1115 demonstration waiver to expand Arkansas’s 

Medicaid program.
146

  Despite the bipartisan split in the state government, this waiver approval 

was a “game changer” in the arena of Medicaid expansion
147

 because it was the first of its kind 

that allowed a state to use federal funding to buy health insurance on the private market.
148

  The 

expansion, known as the Health Care Independence Program or “private option,” covered parents 

17–138% of the FPL, but most notably covers childless adults 0–138% FPL.
149

  The plan is 

expected to provide healthcare coverage to almost 250,000 low-income residents.
150

   

Starting January 2014, Arkansas required all newly eligible adults to enroll in quality 

health plans through the Marketplace, and in turn the state uses Medicaid funds to pay the 

premiums.
151

  The state is not requiring beneficiaries to contribute toward their premiums, 

instead Arkansas pays the premium directly to the insurance plan.
152

  Although beneficiaries do 

not pay premiums, the Arkansas plan does include some cost-sharing for participants within 
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100–138% FPL.
153

  This simply means that individuals 100–133% FPL will have to pay co-pays 

and deductibles; however, cost-sharing is limited to 5% of annual income.
154

  

In September of 2014, Arkansas submitted a proposal to CMS to amend their Section 

1115 waiver for the second year of the demonstration.
155

  Specifically, Arkansas asked for three 

changes.  The first is to have beneficiaries make monthly payments ($5 per month for those 50–

99% FPL and $10–25 per month for those 100–138% FPL) into Health Independence Accounts 

(HIAs) in order to waiver their cost-sharing payments.
156

  The HIAs operate differently than 

health savings accounts, but with the Arkansas plan the beneficiaries can contribute to the HIAs 

monthly, and the funds from the HIA would cover any cost-sharing.
157

  The beneficiaries could 

accrue funds in the HIA to help with costs of health insurance in the event they move from the 

private option.
158

  The HIA funds would cap accrual at $200, and there would be no penalties for 

missing monthly contributions into the HIA’s.
159

  Instead, the beneficiary will merely be required 

to pay any co-payments that are assessed in the month of the missed payment.
160

 

The second request in Arkansas’ proposal is for cost-sharing for those 50–99% FPL.
161

  

The requested cost-sharing is in amounts allowed under current Medicaid law and would be 

linked to the HIAs.
162

  The third and final request is to limit non-emergency medical 
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transportation.
163

  Arkansas requested that instead of stopping this type of transportation 

completely, the trips would be limited to “eight-trip legs” per year for beneficiaries considered to 

be non-medically frail; this would equal four round trips.
164

  The requested plan does allow 

beneficiaries to get additional trips if they show a legitimate need.
165

  The Arkansas amendment 

proposal has been approved.
166

 

Although the Arkansas plan was more palatable to many conservatives than expanding 

under the traditional program, it still faced opposition even after it was implemented.
167

  The 

bungled Obamacare rollout caused some conservative lawmakers to question whether expansion 

was the right thing to do.  Because Arkansas law requires funds for the expansion to be re-

authorized every year by a three-fourths majority of the legislature, it was unclear whether it 

would be reauthorized in the 2014 session.
168

  However, the expansion was, in fact, reauthorized 

by a vote of 82–16 in the Arkansas House, and the recently elected Republican governor, Asa 

Hutchinson, is expected to sign.
169

  Arkansas’s former governor, Mike Beebe, a Democrat, says 

Arkansas’ expansion is a model for other red states that would prefer not to expand under the 

traditional program.
170

  Ultimately, the Arkansas plan is an example of a demonstration waiver 

that allows for maximum flexibility, which is very important for red states like Alabama that are 

unwilling to expand under the traditional program and instead look to alternatives.
171

   

B. Iowa 
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In December 2013, CMS approved Iowa’s request for two Section 1115 waivers to 

expand its Medicaid program.
172

  Iowa had requested the demonstration to continue until 2018, 

but CMS only approved the waiver through 2016.
173

  One waiver created the Iowa Marketplace 

Choice Plan, and allows the state to use Medicaid funds to assist beneficiaries purchase Qualified 

Health Plans (QHPs) on the Marketplace.
174

  Premium assistance is available for beneficiaries 

with income within 101–133% FPL.
175

  The second waiver created the Iowa Wellness Plan, 

which covers newly eligible adults with income at or below 100% FPL in Medicaid managed 

care.
176

  Beginning in January 2014, Iowa’s demonstrations covered all eligible adults either 

through QHPs or Medicaid managed care.
177

   

The state originally requested mandatory monthly premiums for individuals 50–133% 

FPL, but CMS approved premiums only for those with income over 100% FPL.
178

  Iowa also 

requested higher premium amounts, but CMS only approved premiums that did not exceed 2% 

of an individual’s income.
179

  Iowa’s demonstration requires beneficiaries to pay premiums 

under the following conditions: beneficiaries with income above 100% FPL pay $10 per month 

and those enrolled in managed care with income 50–100% pay $5 per month.
180

  In addition, 

Iowa gained approval to charge beneficiaries a $10 co-payment for use of the emergency room 
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for a non-emergency illness.
181

  Overall out-of-pocket costs were capped by CMS, as in 

Arkansas, at 5% of the beneficiary’s annual income.
182

   

 Premiums can be waived if the beneficiary meets certain health goals.
183

  For the first 

year, the enrollee must have a wellness examination and complete an assessment of his or her 

health risk.
184

  In the case where a beneficiary fails to complete the required activities, his or her 

premiums can still be waived if they complete the activities within the thirty day grace period.
185

  

In addition, Iowa’s plan allows the state to grant waivers from premiums if a beneficiary self-

attests to financial hardship.
186

  Beneficiaries are to receive an invoice requesting the premium, 

and each invoice is required to provide the opportunity for the beneficiary to self-attest to the 

hardship.
187

  Aside from a hardship waiver, beneficiaries who are unable to pay their premium 

are given a ninety day grace period in which to pay the past-due amount.
188

  If the amount 

remains unpaid after the grace period it is considered a collectable debt owed to the state.
189

   

Along with the above provisions, Iowa also requested CMS waive the requirement that 

the state provide non-emergency transportation to new Medicaid enrollees.
190

  CMS approved 

this waiver for one year and will evaluate any impact on healthcare access before extending the 

waiver further.
191

   

C. Michigan 
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In the same month that Iowa received approval for its Section 1115 waivers, the state of 

Michigan gained approval to amend its demonstration waiver, the “Healthy Michigan Plan”, in 

order to expand Medicaid under the ACA.
192

  Michigan became the third state to have a Section 

1115 waiver approved in order to expand Medicaid.  Prior to the expansion, Michigan’s 

Medicaid program covered childless adults with a limited benefit package and only those with 

incomes up to 35% FPL.
193

  The CMS approved the waiver and state plan amendments to expand 

coverage eligibility.  As of September 2015, an estimated 605,000 adult Michigan residents are 

enrolled in coverage
194

 (childless adults 35–133% FPL and working parents 64–133% FPL).
195

   

Michigan’s waiver, unlike those of Arkansas and Iowa, does not use federal Medicaid 

funds for premium assistance.
196

  Instead, Michigan covers Medicaid beneficiaries under its 

existing managed care system.
197

  Similar to Iowa, Michigan requires those beneficiaries making 

100–138% FPL to pay monthly premiums amounting to 2% of their monthly income.
198

  In 

addition to paying premiums, the Michigan plan includes cost-sharing.
199

  The cost-sharing 

amount is calculated using the beneficiary’s prior six months of co-pays.
200

  The co-payments 

remain the same as before the waiver and are consistent with the current state plan.
201

  Because 

the co-payments stay consistent with the pre-waiver state plan, non-emergency use of the ER 

only costs the beneficiary $3.
202
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Like Iowa’s plan, cost-sharing is linked to healthy behaviors.
203

  If beneficiaries complete 

a health assessment and are evaluated as having healthy behaviors, they can have their cost-

sharing obligations reduced.
204

  In addition, co-payments can be no more than 3% of the 

beneficiary’s income, and in line with previous waiver approvals, cost-sharing is capped at 5% of 

annual income.
205

 

When he signed the Medicaid expansion into law, Michigan’s Republican Governor Rick 

Snyder envisioned an expansion that emphasized personal responsibility while simultaneously 

reducing uncompensated care.
206

  Within six months of launching the Healthy Michigan Plan, 

over 400,000 people were enrolled; a number not expected to be reached for several years.
207

  

Governor Snyder stated that the significant number of enrollees means that Michigan is well on 

track to improving quality of life for thousands of residents, and helping to create “a healthier, 

stronger Michigan and driving our state’s continued comeback.”
208

   

D. Pennsylvania 

In August 2014, Pennsylvania became the ninth state with a Republican governor to 

expand Medicaid.
209

  Pennsylvania’s original waiver application was more ambitious than both 

Arkansas and Iowa’s, as it requested twenty-three waivers from federal law; in comparison, 

Arkansas only asked for three.
210

  Originally, Pennsylvania proposed a premium assistance 
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model.
211

  The final application, ultimately approved in August 2014, covered the newly eligible 

beneficiaries under private managed care plans.
212

  The Section 1115 demonstration covers 

newly eligible adults, with incomes up to 138% FPL, between the ages of 21–64.
213

  The waiver 

was implemented on January 1, 2015, and is expected to cover approximately 500,000 people.
214

  

Originally, Pennsylvania requested premiums up to $25 for beneficiaries earning more than 50% 

FPL with few exceptions; this was not approved.
215

  Instead, the approved plan requires premium 

payments from not only newly eligible adults with income above 100% FPL, but also from some 

currently eligible adults with the same FPL.
216

  However, like the previous waiver approved by 

CMS, the premiums cannot exceed 2% of a beneficiary’s income;
 217

 with total cost-sharing not 

to exceed 5% of household income.
218

   

Like Iowa and Michigan, Pennsylvania’s waiver creates an incentive program that 

rewards healthy behaviors with reduced premiums or co-payments.
219

  Premiums are not 

assessed until the second year of the demonstration, therefore, beginning in the second year, 

beneficiaries can qualify for reduced premiums or co-payments.
220

  In the first year of the 

demonstration, co-payments will be paid consistent with the state plan.
221

  Starting in the second 

year those with premium obligations will only pay an $8 copayment for non-emergent use of the 
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ER.
222

  However, as a sign of continued willingness of CMS to compromise with red states, 

Pennsylvania may begin collecting data in 2016 pertaining to average monthly co-payments for 

beneficiaries below 100% FPL and submit a waiver requesting premiums for this group.
223

  Like 

Iowa and Michigan, CMS approved Pennsylvania’s request to waive non-emergency medical 

transportation in the demonstration’s first year.
224

  

Pennsylvania requested in their original application to include a work requirement as a 

condition of eligibility.
225

  The Commonwealth proposed that those unemployed or working less 

than twenty hours per week would be required to complete certain activities aimed at job 

searching or training.
226

  Those who did not comply with these requirements would be locked-

out of coverage for up to nine months.
227

  Disappointing to Pennsylvania, and states such as 

Alabama with the hope of adding a work requirement to any expansion, CMS did not approve 

the request.
228

  A spokesman for CMS, Aaron Albright, stated that “[w]hile encouraging work 

may be a state objective, it is not the purpose of the Medicaid program and, as such, is not part of 

the Pennsylvania demonstration.”
229

  Pennsylvania is utilizing a state run program parallel to the 

Medicaid program to help achieve the work requirement goals without the actual work 

requirement. 

E. Indiana 
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At the beginning of 2015, CMS approved Indiana’s Section 1115 waiver to expand 

Medicaid, making the state the twenty-ninth state to expand.
230

  The Health Indiana Plan (“HIP”) 

2.0 is expected to cover almost 350,000 people with income up to 138% FPL.
231

  HIP 2.0 is 

significant because before approving Indiana’s waiver, CMS had refused to approve required 

beneficiary premium payments.
232

  The Indiana waiver established premiums by requiring 

beneficiaries make monthly contributions to a health savings account known as the Personal 

Wellness and Responsibility (“POWER”) account.
233

  The POWER accounts are funded jointly 

by the premiums paid by the beneficiary and the state.
234

  The first $2,500 of covered claims are 

paid from the POWER account.
235

  Health services through HIP 2.0 is provided through 

managed care organizations (MCOs) with a capitated payment system.
236

  After the beneficiary 

enrolled in a MCO, the state makes an initial contribution of $1,300 in the POWER account.
237

  

The state pays the difference between the beneficiary’s premiums and the $2,500 value of the 

POWER account.
238

   

Beneficiaries who pay premiums receive an expanded benefit plan called HIP Plus, and 

are only required to pay co-payments for non-emergent use of the ER.
239

  Premiums are required 

for those beneficiaries who are non-medically frail and have income above the FPL, but those 

premiums are not more than 2% of their monthly income.
240

  One unique element of Indiana’s 

waiver is that non-medically frail individuals with income above the FPL who fail to pay their 
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premiums can be disenrolled and locked-out of reenrolling for a six month period.
241

  It is not as 

harsh as it sounds due to the beneficiary having a grace period of sixty days in which to make a 

payment.
242

  Although payment of any unpaid premiums is not required in order to re-enroll, 

MCO’s can attempt to collect the debt, with some limitations.
243

  For instance, the MCO cannot 

report the debt to a collection agency, refer the case to a debt collector, garnish wages, sell the 

debt to a third party, or place a lien on a beneficiary’s home.
244

  In the case where a beneficiary 

overpays their premium, they are owed a refund.
245

 

Under HIP 2.0, even enrollees with income significantly below the FPL (0–5% FPL) 

must pay premiums of $1 per month in order to keep their more generous benefit package.
246

  

Even though individuals with income at or below 100% FPL are required to pay premiums, they 

do not have the same consequences if they fail to pay.
247

  Instead of disenrollment and the 

ultimate six month lock-out, beneficiaries at or below 100% FPL are moved to the less generous, 

HIP Basic plan that does not cover dental or vision care.
248

  Additionally, the beneficiaries on 

this plan are required to make co-payments in amounts consistent with the state plan.
249

   

HIP 2.0 includes incentives for healthy behavior.  For beneficiaries enrolled in the HIP 

Plus plan and make timely premium payments, can rollover unused funds from the POWER 

account at the end of one year.
250

  If the beneficiary completes age and gender appropriate 

preventive services, the state will double the amount of rolled over funds up to the total premium 
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payments owed for one year of coverage.
251

  Beneficiaries enrolled in the HIP Basic plan can 

also rollover funds as long as they comply with the age and gender appropriate services.
252

  All 

rollover funds, whether from HIP Plus or HIP Basic, can be used to decrease the premiums for 

the next year and the MCO’s can collect debts from unpaid premiums from the rollover 

balances.
253

 

One provision of the Indiana waiver that was unprecedented is the graduated co-

payments for beneficiaries that use the ER for non-emergent purposes.
254

  Indiana received a two 

year demonstration waiver under § 1916(f) to evaluate whether the graduated co-payments will 

discourage use of the ER for non-emergent care.
255

  Under this demonstration, the state can 

charge $8 for the first non-emergent visit and $25 for every subsequent visit.
256

  The co-payment 

can be waived, however, if the beneficiary calls the MCO’s twenty-four hour nurse hotline 

before visiting the ER.
257

  Of course, the effect of the co-payments will be evaluated at the end of 

the demonstration to determine if the charges did indeed discourage non-emergent ER visits.
258

  

There will likely be discussions and reviews regarding any barriers to access that the increased 

co-payments may exacerbate before CMS will approve to continue the demonstration after the 

initial two years.  Another provision of Indiana’s waiver is that the state does not have to provide 

non-emergency medical transportation.
259

  After the first year of the demonstration CMS will 
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evaluate to ensure there was no negative impacts on beneficiary’s access to healthcare before 

deciding to extend the waiver.
260

 

The Indiana waiver also includes an option for the beneficiary to get assistance paying 

premiums and cost-sharing for employer sponsored insurance (ESI).
261

  The state will fund the 

beneficiary’s POWER account with $4,000 each year, and that amount will be used to pay the 

state’s part of the ESI premium and employee’s cost-sharing.
262

  It is not just free money, 

however, as the beneficiary is required to pay their share of the ESI premium through payroll 

deductions.
263

  The amount of the deduction cannot be less than 2% of the beneficiary’s monthly 

income.
264

   

Although Indiana’s demonstration waiver is distinct from other states due to the use of 

POWER health savings accounts, the six-month lock-out, and the graduated co-payments for 

non-emergent ER use, it is similar in other ways to waivers approved in other red states.
265

  As 

discussed previously, Iowa, Michigan, and Pennsylvania condition eligibility on payment of 

premiums for beneficiaries above 100% FPL.
266

  In addition, Iowa, Michigan, and Pennsylvania 

also incorporate healthy behavior incentives into their waiver plans.
267

  Because these provisions 

are popular among red states and tend to emphasize personal responsibility, it is probable that 

Alabama will adopt some of the aspects of Indiana’s plan.   

F. Tennessee 
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In January 2015, Tennessee’s governor Bill Haslam proposed a Section 1115 waiver 

amendment in order to implement a Medicaid expansion
268

 called “Insure Tennessee.”
269

  If 

approved, the plan would cover parents 103–138% FPL, and childless adults 0–138% FPL.
270

  

“Insure Tennessee” would expand coverage to approximately 200,000 people.
271

  The state costs 

of the plan were to be paid by an increase in hospital taxes.
272

  The public comment period was 

set to end February 8, 2015; however, the Governor called a special legislative session on 

February 2, and the legislature killed the expansion.
273

  After almost two years of discussions 

with Republican lawmakers and a tentative approval from HHS, the Senate Health and Welfare 

Committee voted 7–4 against the Medicaid expansion.
274

  Despite the death of “Insure 

Tennessee,” it is important to discuss the specifics of the plan; after all, HHS did tentatively 

approve it.
275

   

Similar to Iowa and Michigan, the expansion would cover beneficiaries through capitated 

Medicaid managed care organizations (“MCOs”) that are already operational in the state.
276

  

“Insure Tennessee” included a Healthy Incentives Plan, similar to other states.
277

  The MCO’s 

would administer health savings accounts in which credits could be added if the beneficiary 

participated in certain healthy behaviors.
278

  The credits could then be used to reduce premiums 
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and co-payments.
279

  Like Indiana’s POWER account rollovers, credits remaining in a 

beneficiary’s health savings account can rollover to the next year.
280

  For those with incomes 

below 100% FPL, Tennessee proposed deducting the amounts that would have been owed if the 

beneficiary had the cost-sharing obligations of those above 100% FPL.
281

  After the deduction 

from the account, the beneficiary could use the remaining funds to reimburse themselves for out-

of-pocket expenses not covered.
282

   

Similar to previously approved waivers, “Insure Tennessee” would require premiums up 

to 2% of a beneficiary’s income for adults making 100–138% FPL.
283

   Co-payments would be 

assessed within limits of federal regulations.
284

  Similar to Indiana, Tennessee proposed dis-

enrolling beneficiaries who failed to pay premiums within a sixty day grace period and planned 

to reserve the right to seek a waiver for a lock-out period before reenrollment.
285

  The right to 

seek a waiver for implementing a lock-out period was reserved waiting for Indiana’s waiver 

approval, which as discussed above, was approved.
286

   

Tennessee’s plan would also offer eligible adults the option for premium assistance in 

employer-sponsored insurance (ESI).
287

  Under this plan, called the “Volunteer Plan”, the state 

would make a defined contribution toward the beneficiary’s ESI.
288

  The amount of the defined 

contribution was not clearly hammered out, but it was expected to cover the beneficiary’s 

premium share and possibly cover the deductible and copays.
289

  After the defined contribution 
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from the state, and the employer’s contribution, the beneficiary would be required to pay any 

remaining premiums, deductibles, and co-payments.
290

  One unique aspect of Tennessee’s 

proposal was the request to waive the cap of 5% on cost-sharing.
291

   

The state’s waiver approval would have enrolled all individuals ages nineteen to twenty 

in TennCare, a Medicaid managed care system.
292

  Another aspect of Tennessee’s waiver request 

was asking CMS to waive the “wrap-around” coverage for Medicaid benefits that are not 

covered through the ESI.
293

  The state also wanted to seek approval that would allow coverage 

decision appeals to be handled through ESI plans, and not through the Medicaid fair hearing 

process.
294

   

With the failure of the Tennessee Medicaid expansion in the state legislature, it is unclear 

what exact provisions would be included in the final waiver, but it is likely it would look very 

similar to the Indiana plan. 

G. Florida 

Before being rejected in the legislature, there seemed to be bipartisan support for 

expanding Medicaid in Florida, with a program called “Healthy Florida Works.”
295

  A coalition 

that included statewide business organizations, business leaders, chambers of commerce, and 

individuals developed “Healthy Florida Works” as an alternative to expanding Medicaid under 

the ACA.
296

  The program echoed those of other red state expansions with emphasis on healthy 
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behaviors for participants and personal responsibility.
297

  Had it been approved by the legislature 

and CMS, the plan would have provided coverage to an estimated 800,000 Floridians in the first 

year.
298

  Beneficiaries would have been all adults who made below 138% FPL.
299

  To make the 

plan more appealing to Republicans, the coalition added conditions related to job training and 

education.
300

  The plan would also have required modest premiums from beneficiaries.
301

 

Before being officially proposed to the legislature, some Republican lawmakers in 

Florida had expressed interest in the plan.  State Representative Holly Raschein was supportive 

of the plan’s job training and education conditions, but was unwilling to sponsor the plan.
302

  

Unfortunately, despite bipartisan support and a passing vote in the Senate, the Florida House 

rejected expansion in June 2015.
303

  It is still unclear when another Medicaid expansion bill will 

be introduced.    

VI. Alabama Should Compromise with a Red State Alternative 

The alternative models of expansion discussed in this Comment make it clear that states have 

the ability to use federal funds to provide Medicaid coverage to thousands more low-income 

individuals in ways that save the state’s leaders from political lashings.  With each subsequent 

waiver approval from CMS, the red states gain some ideological headway.  Health and Human 

Services Secretary Sylvia Mathews Burwell has made clear that the administration “will continue 

to work with governors interested in expanding Medicaid to devise approaches that work for 
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their states while keeping faith with the law’s goals and consumer protections.”
304

  This places 

Governor Bentley and Republican lawmakers in Alabama in a position that calls for pragmatism 

instead of the usual ideology.   

Starting with Iowa requiring premium payments by beneficiaries and culminating with 

Indiana’s lock-out from re-enrollment, and graduated co-payments for non-emergent use of the 

ER, CMS has shown it is willing to compromise in order to expand healthcare coverage to a 

bigger population.  By capitalizing on the willingness of the federal government to compromise 

in order to expand healthcare to new populations, red states such as Alabama can expand 

Medicaid while keeping their constituents moderately appeased.  While it is unclear how each of 

the Medicaid expansion alternatives will work for Alabama, it is certain there is ample 

opportunity to gain insight from each.  The state has the benefit of following the reform trends of 

other states, and evaluating the success of various expansions before deciding on which 

alternative best fits its individual needs.   

Governor Bentley is correct to describe the current Medicaid structure as broken, however 

that structure has been changed drastically with the possible transition to managed care.  The 

success of Oregon’s CCOs are proof that Medicaid can be provided at lower costs, and with 

better outcomes for patients.
305

  If a decision to expand Medicaid is reached, Alabama’s new 

RCOs will play a pivotal role in providing cohesive, efficient, and effective healthcare to almost 

300,000 low-income residents.  Alabama essentially can link the most successful waiver 

provisions from other states with their managed care system in order to maximize efficiency and 

cost-savings in the program. 
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In this author’s opinion, the best option for the state of Alabama is to compromise by 

expanding Medicaid through an alternative that combines the best provisions from each of the 

above states’ expansions to create one unique, efficient and effective program.  Surely, a plan 

that is heavy on the conservative tenet of personal responsibility will be hard to turn down.  

Modeling a plan after Indiana could prove more palatable to Alabamians since it would include 

provisions that insist upon personal responsibility such as health spending accounts, premium 

payments, a lock-out period for non-payment, and graduated co-payments for non-emergent 

visits to the ER.
306

  In addition, Alabama should incorporate healthy behavior incentives similar 

to those used in Indiana, Iowa, Michigan, and Pennsylvania, which provide beneficiaries the 

chance to lower premiums through healthy behaviors and that in turn could lower overall 

healthcare costs for the program.
307

  It is expected, of course, for Alabama to follow the trend of 

pushing the boundaries of CMS’s willingness to compromise.  Similar to Tennessee’s proposed 

plan with a cost-sharing cap at 5%, it would be surprising for the state not to request an increase 

of the usual 2% cost-sharing cap.
308

  Likewise, Governor Bentley will surely follow 

Pennsylvania’s lead and request a work requirement; however, this is not likely to gain approval 

and Alabama will have to implement a state run work program similar to Pennsylvania.
309

  

The political climate in Alabama is heavy on ideology and short on needed pragmatism.  

Regardless of the mounting evidence showing Medicaid expansion would be a positive move for 

Alabama, it is winning over the ideologues that will prove most daunting in reaching a decision 

to expand the program.  With the sweeping midterm election victories for Republicans in the fall 

of 2014, the efforts to diminish the ACA’s impact have been reinvigorated, including any 
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attempts at Medicaid expansion.
310

  This is evident most recently with both the Tennessee and 

Florida legislature striking down expansion proposals.
311

  Some consider that the refusal to 

expand Medicaid comes from a place of fear, both politically and ideologically.  Whether or not 

conservative states are slow to adopt the expansion due to fear, states planning to expand will be 

benefited by moving quickly while the 100% financing from the government is still in effect.
312

  

The state of Alabama needs to move quickly and take advantage of the heightened funding level 

and utilize federal funds to benefit the state’s economy and public health.  

VII. CONCLUSION   

While conservatives take pride in resisting change, the resistance to Medicaid expansion 

should not be absolute.  Overwhelming evidence suggests the Republican leaders in Alabama 

need to look away from small government dogma and strongly reconsider the state’s need for 

Medicaid expansion; a decision that would improve the state’s economy, benefit public health, 

and extend help to vulnerable individuals.  States are expected to be laboratories for innovation 

and that will only become clearer as the Medicaid expansion continues to be implemented 

throughout the country.  Though Alabama is hardly known for its innovation in the social policy 

realm, it will serve the state well to buck traditional ideology and adopt a pragmatic approach; 

almost 300,000 people and the balance sheets of healthcare systems throughout the state are 

counting on it. 
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